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PRELIMINARY REMARKS. 



The want of some practical information on the subject 
of Moohummudan Law has long^ been felt and acknow¬ 
ledged by those whose duty it is to decide matters of 
civil controversy agreeably to its principles. The trans¬ 
lation of the Hidaya, indeed, is calculated to extend a 
general knowledge of that Code, but it is of little utility 
as a work of reference, to indicate the Law on any parti¬ 
cular point which may be submitted to judicial decision. 
Questions which are likely to be litigated give plage to 
extravagant hypotheses, the occurrence of real cases, si¬ 
milar to which, is beyond the verge of probability. The 
arrangement is immethodical; the most proKx and irrele¬ 
vant discussions are introduced ; every argument, however 
absurd, both for and against each paiticular tenet, is 
urged and combated (often with doubtful success); and 
the reader is frequently at a loss to determine which opi¬ 
nion to adopt and which to reject. 

** No branch of Jurisprudence is more important than 
the Law of Successions or Inheritance; as it constitutes 
that- part of any national system of laws which is the 


a 



PreUminarif Remarks. 


• m 

u 

most peculiar and distinct, and which is of most frequent 
use and extensive application.”* 

The subject unquestionably is of the greatest impor¬ 
tance, as affecting the interests of all descriptions of peo¬ 
ple; but the Hidaya is entirely silent on the subject. It 
deserves special notice as giving rise to interminable 
litigation; a result attributable, more probably, to the 
almost universal ignorance of the people who are affected 
by it, than to any intricacy or obscurity of the Law itself. 
No English writer, that I am aware of, has treated of the 
Moohummudan Law of Inheritance excepting Sir William 
Jones, who translated the Sirajyah, a celebrated work on 
that subject; but, being a version of a scientific Arabic 
treatise, the style of his work is necessarily abstruse, so 
much so, that a knowledge of the original language is 
almost requisite to the study of the translation. In his 
abstract translation of its commentary (the Shureefeed) he. 
has introduced such illustrations only as appeared to him 
(who was thoroughly acquainted with the text) necessary 
to facilitate the understanding of it. For these conside¬ 
rations 1 was induced to undertake the work which is now 
with diffidence submitted to the Public. Conscious of 
my. inability to do justice to the task, I may yet venture to 
express a hope, that my labours may prove of some assis¬ 
tance to my judicial brethren, or that, at least, an abler 
individual may follow up with success the work which I 
have so imperfectly commenced. I am aware that, among 
other faults, I may be charged with being obscure, where 
I laboured at brevity, and with being tiresome, where my 

_ _ ___ _ _ _ _#__ _ 

? • Colebrooke'a Preface to the two Treatises on the Hindoo Law of 
Inheritance. 
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object M^as illustration. I can only say, that I have endea- 
vouied, as much as was in my power, to avoid technicali> 
ties, and to treat the subject with all the perspicuity of 
which it is susceptible. I have spared myself no pains 
in my researches to establish the accuracy of the legal 
doctrines here laid down, and to those who are disposed 
to view with approbation any attempt, however humble, 
at the promotion of justice, it may perhaps seem reason* 
able, that the disadvantages of the author should be 
weighed against his imperfections. Continual want of 
leisure and occasional privation of health have attended 
me during the progress of this work. I should mention, 
that the compilation is (excepting the assistance derived 
from learned natives) entirely and exclusively my own, 
and that it consequently possesses no official weight what¬ 
ever, and no authority, beyond that which may be ascrib¬ 
ed to it by individual confidence. The brief disquisition 
on the Moohummudan Law, which I have here ventured 
to introduce, may not be matter of much utility; but I 
was amused by the analogy occasionally observable be¬ 
tween this and other Codes of Jurisprudence, and it 
appeared to me, that by recording such observations as 
my limited knowledge suggested, I might be the means 
of attracting the attention of others to the genius of the 
l.aAv in question. 

The provisionsof the Moohummudan Law of inheritance 
have for their basis the following passages of the Koran; 
“ God hath thus commanded you concerning your chil¬ 
dren. A male shall have as much as the share of two 
females ; but if they be females only, and above two in 
number, they shall have two third parts of what the de¬ 
ceased shall leave; and if there be but one, she shall have 
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the half: and the parents of the deceased shall have each 
of them a sixth part of what he shall leave if he have a 
child; but if he have no child, and his parents be his heirs, 
then his mother shall have the third part: and if he have 
brethren, his mother shall haVe a sixth part, after the le¬ 
gacies which he shall bequeath and his debts be paid. Ye 
know not whether your parents or your children be of greater 
use unto you. This is an ordinance from God, and Gk>d is 
knowing and wise. Moreover ye may claim half of what 
your wives sliall leave, if they have no issue; but if 
they have issue, then ye shall have the fourth part 
of what they shall leave, after the legacies which 
they shall bequeath and the debts be paid; they also 
shall have the fourth part of what ye shall leave in case ye 
have no issue ; but if ye have issue, then they shall have 
the eighth part of what ye shall leave, after the legacies 
-which ye shall bequeath and your debts be paid: and 
if a man or woman s substance be inherited by a distant 
relation, and he or she have a brother or sister, each of 
them two shall have a sixth part of the estate, but if 
there be more than this number, they shall be equal 
sharers in the third part, after payment of the legacies 
which shall be bequeathed and the debts, without preju¬ 
dice to the heirs.”* “ They will consult thee for thy deci¬ 
sion in certain cases: .say unto them, God giveth you 
these determinations concerning the more remote degrees 
of kindred. If a paan die without hsue, and have a sister, 
she shall have the half of what he shall leave ; and be 
shall be heir to her, in case, she have no issue, but if there 
be two sistem, they shall have, between them, two third 


Sole's Korao,,pages 94 and 93, toI. I. 
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parts of what he shall leave: and if there be several^ both 
brothers and sisters, a male shall have as much as the por¬ 
tion of two females.”* In these provisions we find ample 
attention paid to the interests of^ all those whom nature 
places in the first rank of our affections; and indeed it is dif¬ 
ficult to conceive any system containing'rules more strict¬ 
ly just and equitable. The obvious principle of prefer¬ 
ring the nearer kindred to claimants whose relation to the 
deceased is not so proximate, seems to have been adopt¬ 
ed as the invariable standard for fixing the proportions; 
and the rules for the succession of the several heirs, and 
the order of preference assigned to the different degrees 
of consanguinity, seem to be exactly what would be most 
consonant to the general inclination of mankind. The 
Mosaic Law on the subject of Inheritance is more brief 
and less comprehensive: ** And thou shalt speak unto 
the children of Israel, saying, if a man die, and have no 
son, then ye shall cause his inheritance to pass unto his 
daughter; and if he have no daughter, then ye shall give 
his inheritance unto his brethren. And if he have no bre¬ 
thren, then ye shall give his inheritance unfo his father’s 
brethren : and if his father have no brethren, then shall 
ye give his inheritance unto his kinsman that is next to 
him of his family, and he shall possess. it.”t Here we 
find no provision whatever made for the parents, although 
there are pertainly other obvious reasons besides that 
adduced in the emphatic language of the Koran, why 
they should not be excluded. ** Upon failure of issue in 
the first and the other descending degrees, reason sug- 


Sale's Koran, page 127. 


t Numbers, chap. 27. 
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gested that inheritance ought to turn back into the line of 
ascendants; as well in consideration that; for the most 
part, either the possessions themselves, or at least the first 
seeds and principles of ±hem, which the children after¬ 
wards increased, proceed from the parents, as because 
their extraordinary benefits give them an especial title to 
this reward : who, since they would much rather have 
desired, that their children should inherit their fortunes, yet 
when they survived them, contrary to the course of na¬ 
ture, it was but equitable they should receive (however 
melancholy) this comfort of succeeding to what the chil¬ 
dren possessed. Tt is a conditian (diS Pliny observes) abun- 
dantly mihappy for a father to be sole heir of his own xson^* 


* Puffendorf on the Law of Nature and Nations, book IV, chap, ix, 
§ 13, and sec continuation of the argument. The same learned author 
cites the following argument, as having been adduced to prove that the 
rights of the ^tarents were not overlooked by the Jewish Law; but he 
docs not seem to attach much weight thereto, and it is sufficient, for my 
purpose, that the Law in question contains no express provision for the 
parents. In truth, the argument advanced seems rather Jesuitical: 
“ Philo the Jew reporting that Moses established this order of inheritance, 
that the sons should stand first, the daughters next, then the brothers, 
and in the fourth place the uncles by the father's side, used this as an 
argument to prove that fathers likewise may inherit what their sons 
leave behind; for it would be useless (says he) to imagine that the uncle 
should be allowed to succeed bis brother’s son, as a near kinsman to 
the father, and yet the father himself be abridged of that privile.*e; 
but inasmuch as the*law of nature appoints that children should be 
heirs to their parents, and not parents to their children, Moses passed 
this case over in silence, as ominous and unlucky, and contrary to aH 
pious lyishes and desires; lest the father and mother should seem to be 
gainers by the immature death of their children, who ought to be 
afflicted with most inexpressible grief. Yet by allowing the right of 
inheritance to the uncles,%e obliquely admits the claim of the parents, 
both for the preservation of decency and order, and for continuing the 
estate in the same family." 
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Accordingly we find that the Civil Law expressly enume¬ 
rates the parents among heirs. 

In the English Law of successions to the personal pro¬ 
perty of intestates, I am aware that ample consideration 
is shown to the parents; .but they are excluded from in¬ 
heriting real property. 

The Hindoo Law makes provision for the parents, but 
its rules differ generally from those of the Moohummudan 
Code, inasmuch as, agreeably to the former, several 
descriptions of heirs, varying in degree of relation, inhe¬ 
rit successively, but not simultaneously. According to 
the Hindoo Law, where there are sons or other lineal 
male descendants, they alone are the legal heirs. I 
make no mention of the provision assigned to the mothers 
and to the daughters ;^that to the former persons being 
assigned, only in the case of partition by sons, and that 
to the latter persons being accorded rather with a view 
to their maintenance than admitted as an absolute and 
indefeasible right of inheritance. According to the Moo¬ 
hummudan Law, on the other hand, the claim of the 
daughters to a share equal to half of what is taken by 
the soi^ is recognized as being on the same footing as 
the claim of the sons; and so also the claim of the father 
and mother, and husband and wife, to their specific al¬ 
lotments . The parents are entitled to the inheritance, 
by the Hindoo Law, only in default of male or female 
issue of the widow, and, conformably to some authorities, 
of the brothers also.* 

* In this respect the Civil Law seems to partake of the principles both 
of the Hindoo and Moohummudan Codes. resembles the former in 
giving exclusive preference to the children, and it resembles the latter 
in permitting simultaneous succession of brethren and parents. 
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The apparently unjust preference of the elder son, to 
the exclusion of all the rest, which in our own Law had 
its origin in . the feudtd policy of the times, is rejected 
by the Moohummudan Law, and the equitable principle 
of equality obtains in its stead. The learned author of 
the Commentaries on the Law of England informs us, 
that ** the Greeks, the Romans, the Britons, the Saxons, 
and even originally the Feudists, divided the lands equal¬ 
ly.’’* He admits that this is certainly the most obvious 
and natural way, and quaintly observes, that “ it has the 
appearance, at least in the opinion of younger brothers, 
of the greatest impartiality and justice.” f That there 
are reasons of expediency which suggest this preference 
there can be no doubt; but how far it may be consistent- 
with justice may perhaps be qu|||itionable. It is by this 
principle of equality also that the Hindoo Law of sue-, 
cessions is governed. ^ 

The only rule which bears on the face of it any ap¬ 
pearance of hardship, is that by which the right of repre¬ 
sentation is taken away, and which declares that a son, 
whose father is dead, shall not inherit the estate of his 
grandfather together with his uncles. It certainly seems 
to be a harsh rule, and is at variance with the English, 
the Roman, and the Hindoo Laws. § The Moohummudan 


* Blackst. Com. vol. 2, page 214. 

t Ibid. 

I Conformably to the ancient Hindoo Law, the right of primogeniture 
waa partially recognized, *' let the eldest have a double share, and the 
next born a share and a half, if they clearly surpass the rest in virtue 
and learning.” Menu, ch^. ix. ^117, but the distinction in favour of 
primogeniture is abolished!^ the present age. 

^.According to the Scottish Law, I find that although the right of 
repiesentation is acknowledged as to real property, yet that it does not 
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doctors ass^a as a reasoa for denying the right of re¬ 
presentation, that a person has not even an inchoate right 
to the property iof his ancestor, nntil the death of such 
ancestor, and tha^ consequently, there can be, no claim 
through a deceased person, in whom no >i^ght could by 
possibility have been vested. .... 

I have met with a passage in %,lea;0aedr. author already 
quoted, which seems so apposite* tq;the'present subject, 
that I may be pardoned/or transcribing.,it here: “ On 
the proposition which we before advanced, parents 

are obliged to afford, sustenance to their chiidren, not only of 
the first, but of farther degrees, nn ca/teth;<dr proper parents, 
toko ought to perform thisjoffoei are e,rtinct, ia chiefly found^ 
ed the equity of that right termed the right, of repre¬ 
sentation; by virtue of. which, children are stipposed to All 
the place of their deceased father, so as to be allowed 
the same share in the family inheritance as their father, 
were he now living, would rccci^^J consequently, to 
succeed on the level with those^ who stand in their fa- 
ther’s degree. And itwoald. mdeed bo, a lamentable 
misfortune, if, besides the imtuhcly loss of their father, 
they would farther be deprived of thpse possesions which 
either the rule of the Law, ,or the design pf their proge¬ 
nitors, had given their parent pxeX. hopes of enjoying.: 
But if in any place the avU consHtutitmt will not admit of 
this representative right, the children, who have been so 
unhappily bereaved ofeheir father and of their hopes, 
must endeavour to bear the calamity. as an affliction 
which Providence hath laid upon them 

- ■ ... . ■■■- . — ■■ ■ ■ ■ ■■ -I- . , <■■ ■ I ■■ MS . 

obtaioHn the succession of moveables, except in ^ single case of a com^V 
pethioa between the fi^ blood and half blood1^Er8kine*s Principles;; 
page 414. 

^ Pttffeadotf on the Law of Nature and Nations.-^Book IV, chsxh^ldL 
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. The rules of iaSieritance prescribed bjr this Code differ 
from &08e of-any other with which I* am acquainted, 
tt Would be>a useless task to point out its peculiarities, 
as, thoyr are obvious. Perhaps the system to which it 
bears, die nearest leseniblatme, is that of our own I,aw in 
distributing tlwpersQinal property an intestate, accor- 
i to^hich, Irhen relations are found who are dis- 
».tant'i^iD th6 . intestate by an aqualv number of degrees 
th©y will 8 liar 0 ^the personal ^^perty equally, although 
they are relations ;tQ the intestate of very different deno-* 
minations, and: perhaps not ralations to each other. As 
if th$ next of kin .of .the intestate are great uncles 
or aunts, first > cousins^ and great nephews or nieces, 
these^^being. all .related .to the intestate in the fourth 
dej^ee, wilL all be admitted to ,an equal distributive 
share of his personal .^property,”* But to this system 
even the resemblance must be admitted to be very faint.!* 

——U.--- • _ ’ 

* Blackst Comia. rot. 11, pige ^16, Note. 

t Thers is a ismarkabls decree of Bimilarity between the provisions of 
the EagGsh.|<aw i^lativa ^ the mode of disposing of an intestate^s perso¬ 
nal-estate and the rules of* the Sfoohummudan Law for administering 
to the proper^ of a petMn deceased. In the Commentaries, treatin*' of 
the duty of ao ek^tor or admin^trator, it ia enjoined, “ He must bury 
the deceased in a mandejr aul^le to the estate which he leaves behind 
hun^ necessary funeral expen&f are allowad, previous to all other debts 
and ohSTgas.” The ^r«,yaA, Ueating; of the succesave duties Jp be per. 
formed with regard to thei pio^rty of ^ penon deceased, commences, 
"first his flineraltwemony and burial without superfiuity of expence, 
.,ye.t ^oatdeAeiency/'. .The commentaries," the executor or adminis- 
must pay the debu of the deceeaed.”^ The Sirt^gah, “ then the 
; disehaiga of his just debta from the whole of his remaining efiecU.” 
\gain, the Commentarfes," when the' debU are discharged, the legacies 
^aitn the next regard.” ; And the Sirajyah, " then the payment of bis 

remains ” Lastly, the Commentaries, 
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The Moohummudan lawyers have divide heirs* into 
three difierent crasa^:first, legal sharers; secondly, rest*, 
duaries, and those are either^by rel&tion^^dr by speciid 
cause; and thirdly, distant kindi^dv; The legal sharers 
are the husband and wife, the '^ther and mother/ the 
grandfather and grandmother, the brotl]|er by the sdme 
mother, the sister by the same mother^ the uterine sister, 
the sister by the same father, the daughter, and the'son’s 
daughter. The residuaruM by'relation are'the sOtts and 
their descendants, the famer and his^descendants, the 
paternal grandfather in aiay stage of ascent and his des¬ 
cendants, and in some cases sisters^and daughters^ Those 
by special cause are the manumittors of slaves and their 
heirs. The distant kindred comprise all those relations 
who are neither legal sharers nor residuaries; and, dn 
their default, the property goes to the successor by coU"- 
tract, and to persons of acknowledged, though not proved, 
consanguinity. It will be seen, on reference to the 
principles of inheritance, that many of the persons above 
enumerated have the privilege of simultaneous succession, 
whether the property be real df personal; whidh cir¬ 
cumstance is the chief peculiarity of the Moohummiidkn 
Code. 

^ V • . 

The rules agreeably to which distributions are made 
would, at first sight; appear rather complex and intricate; 
but thiy may be speedily acquired by a very moderate 

** when all the debts and particular leg^iM are discharged, the surplus 
VT residuum must he paid (wherS;it » notleft io the executor) to the 
next of kin: and thh jSiro^oAe, ** aiid lastly, the distribution of the rest: 
due among his successors/' i *' /' * 

* Tbroughouirthis work I use the jLerm ** Heir*^ in its broadest sensS, 
to signify any person who has a right of inheriting any species of ptoperty. 
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ilhare of attention, and, when once known, th^t« can arse 
no legal ptoblemi relative to successions, which would 
not, by their iheahs, admit of easy and satisfactory solu< 
tion. It must, at the same time, be admitted, that the 
heterodox Obde, <)r that?wlnch is observed by the Schias 
(cornmoniy callbd the //»a»i«rya sect, as they follow the 
doctrines of the twelve Imams) can boast of much greater 
simpliOiiy. This CMe has hitherto had no weight in 
India, and even '4t Lucknov^ the seat of heterodox 
majesty itself, thb tenets of the Soonees are adhered to. 
I have however given a compendium of their law of in¬ 
heritance, extracted from the *‘Shuraya oot Islam," a 
Vvork of the highest authority among them. This I was 
induced to do, as no account has ever been rendered, to 
my knowledge, of the doctrine of the sect in question, on 
the law of inheritance‘ and as I have reason to believe 
that our courts of justice have passed decisions avowed¬ 
ly in conformity to its principles. Considering the uni¬ 
versal toleration that prevails throughout the British do¬ 
minions in India, it is perhaps but equitable, that the Law 
should be administered to the sectaries in question, 
agreeably to their own notions of jurisprudence, espe- 
bially in matters affecting the succession to property, 
in which cases both parties are of course always of 
the same persuasion. 

Where the Law expressly prohibits the receipt^f in¬ 
terest on money, and all usurious contracts, it is natural 
to find the provisions ^gaiding purchase, sale, and simi¬ 
lar transactions, extremely stinple atnd certain in their 
nature. Such is accordingly the case in the Moohum- 
ihudan Law. There is no distinction made between sale 
and permutation; a bartef of one commodity for another 
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being designated a sale. Even according to our o-wn 
Law, the distinction is merely nominal, and there is no 
difference as to the legal provision# relative to sales and 
exchanges. The principal points of diderence seem to 
be, the absehce of any xliscrimination in the IVfdohammu* 
dan Law of sales of real and personal property, and its 
recognizing verbal contracts as. of equal validity = with 
written ones. Another essential point of difference is, 
that the maxim Of cavea^fmptor^^ finds no. place in this 
code. 

The most efficient safeguards against the effects of 
improvidence in purchasers are established, so much so, 
as almost to exclude the possibility of circumvention. A 
warranty is implied in every sale and a reasonable period 
of option may be stipulated, during which it is lawful to 
annul the contract. Where property has been purchased 
unseen it may be returned, if it does not fully answer 
the description, and the seller may at any time be com¬ 
pelled to receive back the property and refund the 
purchase money, on the discovery of a blemish or de¬ 
fect, the existence of which, when in the possession of 
the seller, may be susceptible of proof. 

In exchange, • where the articles opposed to each 
other are of the nature of similars, equally in point of 
quantity is an essential condition to the validity of the 
contract, and no term of credit, on either side, is ad¬ 
missible, which w;euld be advantageous to one of the 
parties, and savour therefore o^usury; but where goods 
are sold for money, or nu>ney is advanced for goods, a 
term may be stipulated for the payment of the money, or 
for the delivery of the goods. So tenacious however is Ae 
Law, of certainty, that it will not admit of any, the leMti 
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itidefiniCeiieit iir the term. The date must be specified. 
From ^e above observations it wilt be sera, that the 
Moohnmmudan Law'of salra does not difibr'veiy mate¬ 
rially i^oin the Civil Iaw, to which the provisions of the 
Scottish code bear 4 close'resemblance.* 

Sales of lakidhtid other immoveable property are clog¬ 
ged with an incumbrance, which is not, however, peculiar 
to this code.. I ’allude to the Law of pre-emption. This 
confers the privilege on a partner br neighbour to pre¬ 
clude any strangef from coming in as a purchaser, pro¬ 
vided the same price be ofie.red as that which the vendor 
has declared himself willing to receive for the property 
to be disposed of. 

In the Jewish Lawf allusion is made to the cus- 
. tom, but it is not to be found among the ordinances 
of the Koran. On the authority of Puffendorf it would 
appear that the right in question was not unknown to the 
ancients. He states •* another more easy sort of re¬ 
demption, is what they call Jus mpon/tnoeta^, or the pri¬ 
vilege of the first refusal, that is, if the buyer be hereafter 
disposed to part with the commodity, he must let the 




• The Tender, where he is not the true owner, cannot, by dclirery, 
transfer to the pgrehaser the property which was not his to (ptve; but 
the pureheaer^ inTespectof his bondjlde, makes the fraiU of the subject 
his own, till it be evi^ed, or at leaat reclaimed, by the true owoer,2.1. 14 . 
And, as warrandice is implied in ell sales, the vendor must make the sub¬ 
ject good, If it be evicted, 2. 3. II. The insufficiency ofthe goods sold, 
ifitbe inch es would have'hindered the purchaser from buymg had he 
known i^andiChe rpiarrels ifr^beutly,'' founds him in an a4non,(AeAo 
VMfhaUfOfjo) for annulling the contract. If the defect was not essential, 
1m was, by the Bomen Law, entitled to a proportional abatement of the 
priOe.'by the action yuamt mmoru.—Erskine’s Principles: page 310.’ 
*t Leviticos, ch^p. zxv. 
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•seller the lefosal, at the^same wo^ijld 

it to another. Inn^y p?|^ to 

this privilege by Uw, as the lan^i^Ja ^ lW»: 

tenant’s stock, the creditor in ,,^ Je|tO|Vr^^ 
neighbour in the pwcb^.^, ot a; igfel>p^nj^^P^^ 
members in a thit^.that bdpngs to the. 80 j^ty, ;^i^t^ 
next of kin in the goods of d^P^ r^latigns, whi^i^^eph^ 
liarly called retractus g^iiit^„Qt the fpinily.p|iyU^^.”*. 
For a long tin%e, I was or^pinipn,^th|t,-^^^i^cipa^. 
Law of the Hindoos had. no provision to 
of such a priyUege;. and,' indeed* the mp|e cujr%,auj^, 
rities are entirely silept on thp subject. . I^doahtig ^ ty ^ 
of course, have endeavoured'to assume it whenever <sel^ 
interest dictatedi^ but I :was, not,., mitil^Jptely, aware 
that any authority .cpnld be citedjm.its support. .,:.j|||y .thp 

Moohummudan Law,- unquestionably,jpinctoop^^ve^a 
same title to claim the privilege ||s Moosulmaups; bpt,,|^. 
Burning it to form no part of ,th^ o^ Law,^J ftppieheiid 
they ought not to be permitted ^j|^q advtpitage of the 
doctrine, in question. ^ The pripdipies. pfthe ijindod^pnd 
Moosulmaun Codes are declare^ appU<^J^ ^ .cases of 
inheritance, contract, 8cc. arising among th|^ ».wf> great 
bodies of the communitybut, at the appi.^^e, appli- 
cable respectively only. ^ ItJs declared, also, that where 
the parties are of different persnasiohs, the Law of tl^e 
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election between the^|wo .Cdd|^, and prefer a . claim., to 
be decIBed by 4hat Law which best suited his parti* 
cular purpose.—While officiatihg^as judge of the ^21^ 

. ■ . , vv .‘i-- ■ • > ' ' . 
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* Book V, diap, ▼, 



*vi Frelimnary Remark*^ 

Court of Shakabad I made a reference to the Sadder 
jOevaae^, Adawlut on a point connected with tiiis ques¬ 
tion, to the foUowi^pg effect: ** does the Moofaumdiu- 
dan Law of Skoqfaa^ or right of pre-emption extend to 
Hindoos ? or in other words, would the Court be justi- 
fied ifjt entertaining and investigating a claim preferred by 
one Hmdbo against another, and resting solely and avow¬ 
edly, on ,the principle of Law above-mentioned ? I am 
supposing the defendant either to have demurred on the 
plda of the inapplicability of the Law quoted to his case, 
or ffom ignorance, or from thinking that he had other 
substantial grounds of defence, or from any other cause, 
to have neglected making the objection; but at the same 
time not to have expressly admitted his willingness to 
leave the point at issue to be tried according to the pro- 
visloas of that Law. lean find only one case (the first) among 
the printed reports at all bearing on the point: there is a 
remark subjoined which seems by no means satisfactory 
or conclusivb: the case is clearly not included in the Let¬ 
ter of Section XV, Regulation VI, 1753, nor in any subse¬ 
quent enactment; but I observe in Mr. Harington’s ana- 
lysis, thatjO|^ reference to the Sadder Deamnee Adaadut m 
the year 1^!^ the Court were of opinion that the spirit of 
the rule forobservingthe Hindoo and Moohummudan Laws 
was applicable to cases of slavery, though not included in 
the letter of it The same principle of construction might 
I. think be extendi to this case: d conceive that a Moo- 
hummudan, with as much reason, might sue his brother 
ibr the Jetktmha^* or larg^ share in right of prlbogeni- 


nr*^9!iii«iglktttob8(deteiiitiie or present age among the Hiadboi, 
Vvk aa H stiU letaioe a place in their law books^ and is a cbaractexietic 
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ture, according^ to th^ Hindoo Law. In Ihe JBRdioya the 
right of Shoofaa is decided to be but a feeble right, "as 
the disseizing anothef bf his propert^,‘merely in prdet to 
prevent apprehended inconvenience: ihl extension to all 
cases of neighbourhood cannot fall to depreciate the vi^ue 
of landed property; and being iihpressed with a convic¬ 
tion of the unreasonableness of the Law in question, ac-. 
cording to modern construction, Lshould feel very much 
inclined to circumscribe its Operation within as narrow 
bounds as possible. ,The suits which occasioned the pre^ 
sent reference are seven in number. The parties, at least 
the Shafee or claimant of the right, and the seller or de- 
fendhnt, are the same individuals in all the seven suits. 
These two persons purcha^d' at public auction, four or 
five years a^o, several very valuable'^%states> totally dis¬ 
tinct from each other, with separated and defined boun¬ 
daries. One of them having lately disposed of some of 
his Mouzas, by private sale, the other (who resides at 
Benares) sues him and the purchasers joiiitly, on his ai¬ 
led ged right of pre.-einption; the property of the claimant 
bordering on that sold. In fbur of the cases the defendant 
pleaded his oWn cause, and no demurrer waii:'||mde on the 
plea of the inapplicability of the Law to the parties. In 
the other three, vakeels werfe Cnffertained, and the objec; 
tionwas made. ‘UrfdersuCh circumstances, it can hardly 
be contended, that the 'omiaaion in the pleadings implied 
that the defendant cohsideTed himself amenable to the 
Law in question; and I felt disposed, therefore, tO non¬ 


feature of their Code, it served for the purpose of illustration on ^thie 
occastOQ. 


c 
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tKe' plaintitf!; I sfibuld Uiavb' dohb do, Akd t not reli¬ 
sh to'lid&^e havo hden iHid a&i dodidbd on 


tbe meHfs tinder si^ar' ciircaibstdnl^l^, ifrat' dxi e±- 
press diitlidritative opibloA' oii the stibj^^ v^biitd effectu¬ 
ally feraore dl doubt/ ioa‘rf, prd^iSf&S^ bbV cshtsd 6f 
unreas'dti&ble Kfffli&dbVpWve e^sdiiti^Y^ bddeficiaf id the' 
cbmiannity at iafge: To ibe fifedVd' fefetendd I was 
ahfdnhed, in repiy^ that rtd’ Hite ot Jffodhuttiiiiuddii law 
could a^pl/ to a civil s’dit in which iKd paities are' 
'Hihdods, as^ they would appear to he iH tfie' cases to 
which my quei^ ^related; tha^ the C^ui^ did hot hold thd 
>ldi;h Set^idh of He^ladOn IV, 179^, to pfeclude the firdih' 
asCerlsahirig from my Rihddd laV offi'cei* t^hdth^i^ the 
right of pre-ehi^dbii was recb|fhized hf thdf RiHddo Ldw, 
drid if so, what the provisions of .the Ihw respecting it 
were; and that, at the same time, it wai^ obvious, that it 
'dras hot <me of those chseS in which the He’gulhtlohd 
necessitate the Judge to folio# thd Ldw a§ expoiihded by 
<his Law O^cer, shodid it appedr to be irrecbhcileable 
with well establi^ed local uSagb, or to be btheiwise 
mischievous ot manifestly ihcbnveiueht.” Since, how¬ 
ever, I had Occasion to make tlis refefehce', 1 have found 
iii the JMuAa Nirhimi Tirntfa, # work which chiefly treats 
of mythblol^, a ^iassage which would seem to imply 
that pre-eihptibn is fbcbghized as a legal provision accor¬ 
ding to the notions the RihdboS. For the gratificdtiod 
of the, (rarious i su^blh in ahot^* the jpass%e, withh 
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The proprietor of immoveable property* .haril>gfa^neig;hbour .compe¬ 
tent to pur^^^ it, is, not^at li^rj^y to sell each property to pother. 
Among neighbours, he.vrKo is a celatihn, or of the same tri()e, ]s preferred. 
In their default a friend, [Here] the trill of the seller prevails i even 
though the .price of the^ immoveable :ptoperty >.be agreed upon with. 
. ♦nother, yet if ^ geigybr^ni; {pay] .tbe^ripf, he is, the pur^aser, and. not 
another. If the nmgh^nr^be. unable to pay dte price, oroe consenting 
to the sale, the prbpnetbr ja.lthen.'at toseUJt to anotixelr. 6 god¬ 

dess'! if immoveable property be sold in the. absence of the neighbour, 
aqdlte C^e pay. the prifce imma^iatoiy .<^h:ltear>'*S 

S!4«. !»«;« .*te P9#«iffr. hav/r^ 
made housea er gardeusp be |a the enj 9 ytnentof them, the neighbour is 
not entitled to tdke such immoveable prc^erty even'by paying the price. 
A peraqnjs at Ube^y^ without permission, to cnldvate lands which pay 
n6 .i;i^venu^br:;haye been ttsurj^y or waste, or, though not;waste, are 
czUemely difficult of access. - He may enjoy the rest,.having given to tlie 
king ihd'te^ [of the produce] of the lands thub withTdifficulty ecquirtHi l 
jibe kJi^ Wu^lord’ of tEe- soil. A proprietor is not at liberty to dig 
pnifiM'Wiell^^'br pools, in a place where it would be annoTing to bthm^. 
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bejpn^^^sd Law orno.’’^ The Pundit 
^tIV^bibsiiT^perib^tthl^f^^%e inv question, declared 
tliAt iuie ii^t|kt;f'^e-emi^i^n;tahe» ^^ ohly.in cases 
whei^!'^io8itff^'^:iAjd1l^j4^^ td the'^heighbour by 

the from the>'tenor of the last 

eentetme^'SucW«nr4mi^''fh^^^ seem to be the effect 
a^fhi^t'i^^^K thb'prdvii^on w izdtended to guard. 

' thfit iiteiriWntui'- > hv which 


‘s’>K^i^OT'e that ther<«%rc^ tmtherous devices by which 
|t<^dld^^>^nded-on>the^ri]ght;'Of pre-emption, may be 
aVpided, aiid thatthe^Law itself, %dmitting?its weakness, 
■has 'tfnhexCd hai^'conijlitions to the establishment of its 
■imlidit^.Btit '^eim are not suflleieut burs to litigation 
in India, when opposed to the natural propensities of 
the nathms,r ahd. the trifling expence at which they may 
fpunchalb^thb^^^tifieation of inflicting legal annoyance. 

^The^Law is ’e^emely favourable to the donor where 
:^ii^^:j^4s g¥a||tlNi^sly conveyed.^ A gift should always 
be a6compafiii^"‘ib^ delivmy^ of pqi^session. False pre¬ 
tences, legal incapacity^^er^thet'iumilar circumstances, 
undOT-which Hhe vahdity a gift nmy I*® questioned, gnd 
which^^v^uld ibn^er if^Mdier’^void’^^ or voidable, 
<^£^d not De,8peci#&il^ ^%^|ame ^ those which 
,f obtain;^ most ot|Ur ^i>^ ,fi^ they 

'Would np douSt tiyilliH^ a suHfbl'Ought by any re- 

present^v^^^th(^ doh^Kiii^t aki^ unduly made. 

But as )u> the donOr has ppwer to^demand res- 


'" * inferm&^Ie axid of Hindbo julriftprudenco is 

ViW vbiKetbU]^ for the nopphtt of opinion which it may 

W deiii^i^toiko^ iifioat^ purpose > ibf^ tempdrary convenietice; 

and'wMe iliil'expoanderi of this Code restricted in their otations to a 
^- few works djf ^otoribns authority^ it'might have a salutaiy effect in 
aarbing Aeir fhnc^, if hot fhcir cnjndity.' ’ ' 
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toratron, even where the not have been attended 

byanydisqualifyiiig ciccnnistaiices. »This povjer, however, 
of revoking%ifts, is sqbjectjto cq^in^i|nitations; Accor¬ 
ding to the Englisk La!W,W gifti is ^^r^ only Mnder 

circumstances which wouli equally,, have operated ; to 
avoid any species of contraot.*’’ According to the. Civil 
Law there were three cajises only which pould justify the 


revocation of a ‘ But, accor^wg to; the Moohum- 
mudan Law, there, are only seveit circumstances under 
which a gift* ismot rcvocablei;): A; gift made on a death¬ 
bed, though not made in contemplation of death, is 
nevertheless not consid^ed as a gift ittier vivos, but has 
the effect of a legacy only, and. consequently cannot 
extend to more than a.third of the donor’s estate.^ On 
comparing the chapter, containing the principles of gifts 
(pages 60 to 52 of vthjs work) with’ tHe^ contents of the 
subjoined note § taken from an authority already cited. 


* Bladcst Com. Vol. 11, ^^.441. ' . 

t Browne’s Civir Law, toL I, p^e 239; ’ 
t See Prin. of Gifts, {mgeSP,, 13, and.Prec. of Giftsi pa<ie 324. 

S All donations, whether by the wifatQ,the husband, or by husband 
to the wife, are both by the Roman Law ud ours, revocable by the donor; 
7ie conjuge$-Mutw amcrt sis £ 1 , de don. int. vir ^ ux.i^ but if 

the donor dies without rev^atieo, becomes absolute. A right 

may be revoked, not only by an expUcit reyocadoq^ but tacitly, by after¬ 
wards conveying po another the subject of the donation, or by charging 
i,t witji 41 burthen in favour of a third party; but in so far as the sub¬ 
ject it not burdtenedf'ihe donation^ttbsistt’. Thbugh the deed tho^d 
be granted nominally, or in'trust, tp a third party, it is subject to. revo¬ 
cation, if its genuine^efih^ bO to .^nv^ a gratuitoua right from one 
of t|^e'^spouses to the other; p/«f eidm vaUi quod agitur, ^am quod 
simuidte conc^itUK^Wheru the donation is not pure, it it not sub¬ 
ject to revocatiOik: Thus, a grant made by the husband, in cousa* 
quehce of .the natural obligation that lies upon him to provide for hif 
l^e, U hot revocable, unless in^ so far>s it exceeds the measure of a 
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•but iliUk .di^ferepice ,'viriU be .i^upd .to ,^ist. It should 
heve, Jiowever, be iiiejPlti<p;iied» that though .gifb to rel^~ 
tiossare.^QOially kre^ofiable, yet^ja .gift ifrtni a .father 
to his minor json - is revocable at tb^ .pleasure of the 
former. Xhe ^right of a .husband to revoke a gift to his 
iwife, and vice JW44, does not appear to be recognized, as 
itis m the Roman and Scottisb.jbaws. 

The disposition of fl. t^tatpr being .legally restricted 
'to ene >tbird of ^his fOstate, bat little nncertainty can 
exist nn the doctrineof wills .and testaments.. .If t^e lega¬ 
cies exceed the amount ^above specib^d* ^1*® will is con¬ 
sidered inofficious, and its provisions will .be, carried 
into efFeptiprO'^ianfo only. The>law of Scotland also res- 
.tiict-; a person, wbp leavesja widow and children, from 
disposing'of mote than a third,part .of his,moveable pro¬ 
perty by will.** .Nuncupative and wrkten ,wiUa are of 
equal validity, .and the aame degrj^ .of evidence is re¬ 
quired to prove them as is necessary to the establishment 
of any other ordinary transaction between man and man. 

. — ■■■■■»■ I ■ , I . . I I I ■ ■■■■ ■■ ■ 
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rational settlement. Neither are remuneratory grants revocable, where 
mutual g^anit8>are made ui consideration of each other, except where an 
'Ooerous cause is simulated, and,a donation, truly intended.—Erskine's. 

, Principles,, pf^ge 77. 

*, If a person .deceased leaves,a widow, but no child/ his testament*, 
other words, the goo^a in communion, divide in two; one half 
goes to tho widow, the other ts the dead's part, i. e. the absolute pro- 
rperty of the deceased, on which he can test, and which falls to his next 
of Jcin, if .he dies intestate. Where he leaves children, one or more, but 
HQ widow, the children get one half as their legitim; the other half isthe 
*4ead'^part, which falls also to the children/if the father has not tested 
upon it. , If he leaves both widow and children, the division is tripartite; 

wifo takes one .third by herself; another falls, as .legitim to chil* 
•dren^ <»qpally among them, or even to an only child, though he-should 
succeed to the heritage; the remaining third is the dead’s part-^ 
Erskine'a Principles, page 418* 
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• The' latitude grarited by the- ^rmission orf polygamy, 
and the app^tent facili^ of divdrctf, dre not, it must be' 
admitted, accordant With the strict principles of irapat- 
tial justicd; bnt the evil, I believe, exists chiefly in 
theory, and but little inconvenience is found to follow it 
in practice. It is rertidrkable with what tenderness the 
rules relative to marriage? ttnd parentage are framed. Mr. 
Evans, in his Appenidix to Pothier, treating of hearsay evi¬ 
dence, observes, “ there is a disinclinatioa to bastardise 
issue. Which is sometimes perhaps carried too far. When 
parties are actually married, and there is no impossibility 
of the husband being the father of the issue of the wife, 
every consideration df decency and propriety repels the 
admission of evidence to the dontrary; but when the 
question is, whether a person Was or was not born during 
wedlock, it should be recollected that the interests of 
justice are cdiifcetned in preventing one, who is really a 
bastard, frbm usurping the rights of the legitimate mem¬ 
bers of the family; and thete is no particular reason of 
public policy which retfuireh that these who have the 
real rights in their favour should meet with peculiar 
obstacles in iuhstccfitxdlihg pt6(»f of usurpation.' * But 
theMoohurnmudan lawyers Carry this disinclination much 
farther: they consider it a legitimate course of reason¬ 
ing, to infer the existence 6f marriage from the proof of 
cohabitation. 

Norte hut children Wfid atb in the strictest sense of the 
word spurious are considered incapable of inheriting the 
estate of their putative fathers. The evidence of persons 
who would, in other cases, be Considered inconipetent 
witnesses is admitted to prove wedlock, and, in short, 

' -s--- - 

• VqU 11, page 291. 


xxiv Preliminarjf Remarks. 

•where, by any possibility, a marriage may be presumed, 
the Law will rather do so than bastardize the issue; and, 
whether a marriage be simply voidable or” void ab initio, 
the offspring of it will be deemed legitimate. Much 
misconception exists, I imagine, however, relative to the 
Moohummudan Law on the subject of legitimate and 
illegitimate issue, and it seems generally supposed that, 
agreeably to its provisions, no person can be considered 
a bastard. The learned Sale observes, that “ among the 
Moohummudans the children of their concubines or 
slaves are esteemed as generally legitimate with those of 
their legal and ingenuous wives, none being accounted 
bastards except such only as are born of common women, 
and whose fathers are unknown.” This, I apprehend, 
with all due deference, is carrying the doctrine to an 
extent unwarranted by Law, for where children are 
not bom of women proved to be married to their fathers, 
or of females, slaves to their fathers, some kind of evi¬ 
dence (however slight) is requisite to form a presumption 
of matrimony. The mere fact of casual concubinage is 
not sufficient to establish legitimacy, and if there be 
proved to have existed any insurmountable obstacle tu the 
marriage of their putative father with their mother, the 
children (though not borii of common women) will be 
considered bastards to all intents and purposes. Another 
learned author also, citing the law of Solon, that a bas¬ 
tard shall not be deemed next of'kin, nor any relation be 
supposed between him and the proper sons, proceeds to 
state, on the contrary, amongst the Mahometans, as to 
the point of sharing the father’s estate, there *is no differ- 
ence observed between the sons, of the wife, the concu¬ 
bine, or the servant maid;” whereas, in point of fact, the 
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marriage of a free woman, proved or presumed, is the 
only ground for considering her issue legitimate.* It 
must be admitted, at the same time, that there is no 
more difficulty in establishing a marriage by the Moo-> 
bummudaii than by the Scottish Law, according to 
which, though no formal consent should appear, mar¬ 
riage is presumed from the cohabitation, or living toge¬ 
ther at bed and board of a man and woman wlio are 
generally reputed husband and wife.'}' Marriage also, 
according to this Code, is entirely a civil contract. In. 
answer to the question as to whether it was necessary 
for a marriage to be celebrated by a Kazee, the law 
officers attached to the Provincial Court of Bareilly de¬ 
livered an opinion, on the 19th of April 1823, suggesting 
the expediency of the observance of this form, rather than 
its necessity. They stated, for instance, that silence is an 
argument of consent, on the part of a woman, only when 
she is addressed by her near guardian or by the Kazee, 
of which point of Law illiterate persons might not be 
aware, and that where the bride does not appear in per¬ 
son, which is usual in this country, it is requisite that 
her agent should prove his commission to act on her 
behalf by witnesses, in the presence of a Kazee. One 
grand distinction between the Moohummudan Law and 
our own, and in which the former resembles the Civil 
Law, is that, according to it, the husband and wife are 
considered as distinct person^, who may have separate 
estates, contracts, debts, and injuries.J: 


• Puffendorf, book IV, chap, xi, ix. 
t Erskine’s Principles, p. 67. 
t Browne’s Civil Law, vol. I, p. 37, 

d 
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Their sentence of divorce is pronounced with as much 
facility as was repudiation among the Romans, in case 
of espousals. There is no occasion for any particular 
cause; mere whim is sufficient. I have already alluded 
to the small inconvenience which this facility produces 
in practice. Where conscientious and honourable feel¬ 
ings are insufficient to restrain a man from putting away 
his wife, without cause, the temporal impediments are 
by no means trifling. Dower is demandable on divorce, 
and, with a view to the prevention of such a contingency, 
it is usual to stipulate for a larger sum than can ever be 
in the power of the husband to pay. 

The mode by which a wife is endowed, according to 
the Moohummudan Law, partakes partly of the nature of 
a jointure and partly of common dower, according to the 
Law of England. Where the estate which she is to take 
is specified, at the time of marriage, or subsequently 
thereto, it is a jointure to all intents and purposes, and 
the widow may enter upon it at once, without any formal 
process; but where no. particular estate or amount in 
money may have been specified, she is entitled to her 
Muhr misl or proportionate dower-, which, it must lie 
admitted, is but ill defined, being so much as it may be 
found to have been usual, on an average estimate, to 
eivdow other females of the same family with. But, 
whatever the widow may gain in right of dower or join¬ 
ture, she is not thereby precluded from coming in as one 
of the heirs, and claiming her indefeasible right of one- 
fourth, when her husband may have died childless, and 
of one-eighth, when he may have left children. It*is a 
common practice (as was before observed) to stipulate 
for dower to an excessive amount, and as this claim 
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precedes that of inheritance, it might be inferred that 
the rights of children and other heirs are frequently 
defeated: but this is rarely the case. It seldom hap¬ 
pens that a widow contracts a second marriaige, and the 
property generally goes to the children of the original 
proprietor. There are weighty considerations in favour 
of the practice. Nothing seems so well calculated to 
preserve the peace, the property, and the character of 
families. 

Guardians are of two descriptions, natural and testa¬ 
mentary : the natural guardians are the father and fa¬ 
ther's father, and the paternal relations, generally, in 
proportion to their proximity to succeed to the estate of 
of the minor; the testamentary guardians are the exe¬ 
cutors of the father and grandfather. The father and 
grandfather are competent to the office of curator, as well 
as tutor, or, as they are expressed in the Bengal Code of 
Regulations, of manager as well as guardian; their exe¬ 
cutors (being strangers) can act as curators only, and the 
other paternal relations as tutors only. From this it 
would appear, that in providing for the care of minors, 
the Moohummudan Law partially agrees with the Ro¬ 
man, " committing the care of the minors to him who is 
the next to succeed to the inheritance, presuming that 
the next heir would take the best care of an estate to 
which he has a prospect of succeedijig, and this they tenq 
the summa providentiaT * With a view, however, to 
afford some protection to the minor, the law requires that, 
until he be independent, or, according to the more ap¬ 
proved doctipne, until he attain the age of seven years. 


* Blackst. Com. voL I, page 461. 
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he 5;hould remain in the custody of his mother> aud in 
her default, in that of some other female relation; and 
indeed, in the Hidaya, in treating of this custody, some 
danger seems to be apprehended from trusting a minor 

with one who, though sufficiently near in point of rela- 

% 

tioii to inherit the estate, is not near enough to entertain 
any very strong affection for his ward. It is stated in page 
387, vol. 4, “Ifthere be no woman to whom the right 
of Haz&nit appertains, and the men of the family dispute 
it, in this case the nearest paternal relation has the prefe* 
rence, he being the one to whom the authority of guar¬ 
dian belongs : (the degrees of paternal relationship are 
treated of in their proper place) but it is to be observed, 
that the child must not be entrusted to any relation 
beyond the prohibited degrees, such as the MawlUj or 
emancipator of a slave, or the son of the paternal uncle, 
as in this there may be apprehension of treachery.” This 
principle of entrusting the guardianship to an heir, has 
not wanted its advocates. Lord Macclesfield condemned 
the opposite rule, and declared it not to be grounded 
upon reason, but to have prevailed in barbarous times, 
before the nation was civilized.* Solon, it appears, was 
of the same opinion with the English lawyers; Lycur- 
gus with the Roman.'l' The Regulations of Government, 
however have, (as far as the guardianship of the person is 
concerned) seemed to adopt the maxim of English Law, 
that “ to commit the custody of an infant to him that is 
next in succession is quasi agivum committere lupo ad devo~ 


* Blackst. Comm. Note to page 461, vol. I. 
t Browne’s Civil Law, Note to page 89, vol. I. 
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randum;'* and, consequently, they are distinctly pre¬ 
cluded from the trust by Section II, Reg. I, of 1800, 
which declares, that “ the guardianship is in no instance 
to be entrusted to the legal heir of the ward, or other 
person interested in outliving him.” The gqod sense of 
the Law of Charondas is recognized, who separated the 
care of the person and estate, gi'ing that of the latter 
to the next heir.f By Section VIII, Reg. X, of 1793, 
it was enacted, that, in the selection of a manager, 
preference should be given to the legal heirs of the 
estate; and although that rule has been rescinded, and 
it is now no longer obligatory to show such prei’ereiicc, 
where better managers may be procurable, yet the jjrin- 
ciple of the rule remains unchanged, and the legal 
heirs are still, at least equally eligible with <|ther per¬ 
sons. The Regulations of Government also, by de¬ 
fining the age at which persons shall be hcIH to have 
attained majority, have precluded the occurrence of many 
disputes which might arise, were this circums>tance to be 
judged of by the indefinite criterion of Moohummtidan 
Law; a criterion more fallible even than that of the habi- 
lity 11 of the civilians. The rules relative to guardian and 


* Blackst. Comm, page 461 ^vol. I. 

t Brow&e's Civil Law, Note to page 89, vol. I. 

I By Section 2, Regulation 26^ 1793, the minority of both Moohum- 
mudans and Hindoos is declared to extend to the end of the eighteenth 
year. 

II Liberantur tuteli masculi quidem pubertate. Puberem autem Cas~ 
siani quidem cum esse dicunt qui habitu corporis pubes apparct; id 
cst, qui generaiie potest. Proculeii autem, euni qui quatuordecim an- 
nos explevit. Verum Prisons eum puberem esse in quern utrumquc 
concurrit, et habitus corporis et numerus anuorum. Pandect. Justin. 
lib. xxvi, ix. 
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ward are remarkable for their equity and good sfiise: 
while scrupulously regard&l of the interests of the minor, 
he is nevertheless not exempted from responsibility, 
where justice obviously requires that he should be coik* 
sidered liable. On perusing the chapter treating of these 
subjects (page 64 of thb work) it will be seen, that the 
provisions relating to them do not differ very widely 
from those contained in Colebrooke’s Dissertation on 
Obligations and Contracts, book iv, chap. x> 584, et 
passim, which I have subjoined in a note,* in juxtapo< 
sition with the original passages of Moohummudan Law 
on the same subject. 

The question of Moohummudan slavery seems to be 
but little understood: according to strict law, the state 
of bondagpe, as far as Moosnlmauns are concerned, may 
be said to be almost extinct in this country. They only 
are slavesVho are captured in an infidel territory in time 
of war, or who are the descendants of such captives. 


* The promise or executory agreement of a minor, not apparently 
beneficial, and still more, <me that is oa the face of it prejudicial to him, 
is absolutely void. An 'engagement apparently beneficial to him is only 
voidable, yet a contract made by a minor, with the ad\ ice and con¬ 
sent of his friends, will be held binding where in conscience it ought. 
Minors may be charged for trespasses and torts: they are bound by 
obligationsarising from delinquency. 

scjjA* j 
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Perhaps there is no point of law which has been more 
deliberately and formally determined than this. Its 
accuracy, it might have been hoped, was established 
beyond all question; and yet it is only very lately that 
a contrary opinion was delivered by a law officer belong¬ 
ing to one of the courts of judicature under this Presi¬ 
dency. I subjoin it, with a translation,* as a curious spe- 
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cimen of the arguments and devices not unfrequently used 
to mislead, and to perplex the simplest? question. The 
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twfy principal quotations, which are in support of his 
opinion, are extracted from the Jamiooroomooz and the 

o * 'o ^ t> * o a' ' 

■ Vj;Lelj i 


O /o * * ^ ^ O O ^ ^ 

J ».<W. 51 J W f3-“5H JyJI 


jl ii/y? ^ 3 


I’V k ji^. k fj^k 

^J=. b ^j\ ^lUSl tXijt Ij >^JS> 

^ jl C-XJL* 

^ ^ ^ ^ > o ^ 

s V hX«a ^ 




^ .r--' y o> ^ * .P P^ 


✓ ♦O-P -^0 


LtXwM O 


o ^0^ -P-# ' o^ ^ ® P^O^ o 

JUJo X«\>X a^ ^ ^ ^ 








o-'^^o ^ po ^ ^ ^ ^ ^..o O '■O ^ o -• - .- . , 


I ' 


O^ OOO-^ ^O *PO/f ^ P P O^ro 

iyibrJb ,I Ju^il J iC(,J 

_^_ __ ... *^ ^ 

^ *0 ^ £ 0 0 0 Q0 Q 0 ^ m0 0 ip0 0 ^ 0 0 0 0 0 0 

^ jJI ^UaJI ^y U^-J *if JyXc J.V. '<>4f ^ j 

0 0^0 O ^ "* ^OQ ^P 00 P 0 0 00 ^ PQ 0 

yi3\ ^^3L3I U*5f g-I^Jh y^ Ull cJ^H , 0 ^ 


X ^ ^ PqP q 0 0 Q 00 0 0 0 0 




«.I1A4wI 3Myt wXLo \j X«Le ^^JL« 

Q 0 0 Q0 0 00 *‘-> 00 

:^.J^l !)*•>» t-ii**.! j 


00 0 00 


0 PP 0 0 0p P ^OPQP0 0 0 0Q QPO 0^0 ^0 p0 

U^t^j j J^‘ ■? c^ »6^li tj»U5 



»XX1V 


Preliminary Remarhs. 


Ibrahim Shahce. The words which are underlined were- 

entirely omitted in the Futwa, and it will be observed, 

* ^ 

that the omissions are important. The j|erm which 


^ * 




iXib ^ 


^X)J 

^ ^ plLwl sL^jb itj^ 

CIpVmmSj ^liXC jf\ Ajb 

^ ^ OJol 

j’ 

j fVlr* j^.'N a^jLL* 




1 c^iL^ \JS 


JL* j 

Vft® 5 S ^ t^jUijj ,>J5 ksri' 

y* ^ ^ «. ® O' © ^ ^ 

i ^ J>ij* b« jrj 4>i3r^ 


^ o ^ ' 


^ ^ ' 0' - ''o. -^g' ' ' O'O o^ 

1^^4>J ^ •—JL» las'^bu-.^i 

o' ^ ' o' O 'O '' O "'O. "O-^O O' O' * * ^ f O'* ^ ^ 

f tjLa- J' j»A ^ j ^;s;.Jf 


■^O' -^o'' ' ' 0 ^O o^ ^ ^ O ' ^ ^ 

2-?^ jy^* ^ j ^ 3 j — ""»**"* * t ^ JbS 


o ^ ^ ^ o ' 0 ^ 


' o 




✓ ©'''O' O'"*' 


tj ^jsu^ ^ 2^A^3 (J 4 _a:> J Jbo JJi 


^ ^o ^ 


^ ^ ''O'O O.'' O' 'O'O'^ 

jJ ^vi»4* tj il XwiJ (i;^ 31' <1^.31 ^^^Ju-o 

•*•** ^ ■*-- ^ -»* ** — ^ '* 

o - 

'0>0 ' O' ' t'' ® t ® O' ' 'O' "O" '^o o/ 

Ii!^*fr^» (J«.li3t jj' kjr* tJy'j' *«**•» j 


O' ' 


' O' ' ' O 0> ''O' 


^Lm jjflZsr^ ^ e;b<J \I |►44*Jbl 

•• •• 

y Xas^ (J ]j ^WjUs j1 «s oJoU 3 

' CJ" 0 J» ' '' " ' 'i ' o 


0''0' ^ ''''tf'' o^ 


2«rf •—t-.jjl*AJ3 ^^\^ f'fJyio 



XXX’V 


l^rdiminary Remarks. 


is the very essence of tlie sentence, is twice omitted; 
and it is solely from the use of that word, which sig- 


3 r*4 viiLdUuM^^ j 

iWuLfl-^ U-^txj ^*3^ 

* Li2i 3 ils^^ pLAc 

Question:—Legally, by how many means is the right of property over 
male aiul female slaves acquired I 


Answer:—The original condition of man is freedom, and, in the 
opinion of the generality of lawyers, mankind becomes a subject of 
property, solely by reason of infidelity and residence in an hostile 
couniry, joinerl to the fact of subjugation. When infidelity and resi¬ 
dence in an hostile country are united in the same individual, all 
the qualitiet^ of neutral property attach to him. But, as the pro¬ 
prietary tight to neutral property depends on subjugation, they con¬ 
tinue without proprietors until tliey are appropriated, in like manner 
as dominion is cstablisheil over other property, such as ^rass, trees, 
herbs, &c. *ic. as is laid down in the /a;wi oo roomoez and other 
authorities; infidels arc slaves in an hostile country^ although not 
tiio property of any individual.'* It is proved therefore that infidels 
in an luistilc country are neutral property, and that the proprietary 
riu:lii to them depends on subjugation; but subjugation may be accom- 
plishcd by various means. One mode is when a Moohummudan ruler 
coiupicrs an infidel city and makes captive its inhabitants, in which 
case lie is at liberty either to kill or enslave them, as is laid down in the 
Hfflntfa ; “ if an Imam conquer an infidel country by force of arms, he 
is at liberty cither to slay the captives, or to enslave them/' When 
they arc made slaves all the qualities of property attach to them, and 
they become subjects of purchase, sale, inlieritance, and all other 
legal contracts, in the same manner as other property. The offspring 
also of female slaves whom their masters may have given in marriage, 
are. the property of their masters. A second mode is when the inhabi¬ 
tants ofoiie hostile country subjugate those of another and make them 
prisoners; in such case propiietary right is established, as is laid down 
in the Futtih ool qudeer^ the Aulumtjeeree and the Hidaya; ** if infidels 
of Furkistan conquer infidels of Rome and make captives of them or seize 
their property, they are the rightful proprietors; and if Mussulmans 
should afterwards conquer those infidels of Turhistan^ whatever proper¬ 
ty of the infidels olRome they may find witli those infidels of Turkis- 
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nifies vi et armis, that any support is derived to the 
doctrine, of inhdels taken by robbery, being slaves in the 

tan, is lawful to them.” A third mode is when the kin^ of an hostile 
State, having seized men and women, sends them from his own country 
as presents to a Moohutniuudan king or other person of distinction; in 
such case proprietary right is established, as MokawkuSf the governor of 
Egypt, sent Mary the Copt from Alexandria as a present to the Prophet, 
who treated her as a slave. A fourth mode is when a Moostamiuj hav^ 
ing gone into an hostile country, submits to the form of marriage with an 
iufidel woman, and pays the amount of her dower to her guardians, and 
brings her out of that country by force and arms: in such case pvopri-* 
ctary right is established, as U laid down in the Futtik oolqitdeer^ and 
other authorities; if a person marry an infidel woman in an hostile 
country, and then forcibly bring her into a Moosuimaun territory, the 
marriage will be good and she will become a subject of sale.” A fifth 
mode is when a Moosuimaun enters a hostile country under protection, 
and purchases from one of the inhabitants of that country his son or 
daughter, in such case proprietary right is established, as is laid down in 
the Jami oo roomoz and other authorities: if ^ Moosuimaun enter their 
country under protection, and purchase from one of them his son, and 
and then bring him forcibly into a Moosuimaun territory, he becomes 
the proprietor of him; but the generality of lawyers are of opinion that 

the purchaser is not proprietor of hi m in his own counrry, and this is the 
coirect QDinion. * A sixth mode is when aMoosuUnuuu or an infidel alien 
entiMsa hostile country, whether with or without protection, and takes 
an inhabitant of that country either by theft or plunder, and brings him 
cithei into a Moolnimmudan or into another country, in such case pro¬ 
prietary right is established; as is laid down in the Ibrahim Shahee,\\ii> 
Sirajyahy and other works ; “ if a Moosuimaun enter an hostile country 
under protection, and having taken aboy by robbery bring him to us, the 
boy will be a Moohummudan: the contrary would be the case if he h ad 

purchased, and then brought him but, in which case he would continue 
ot his own religion. It is not mentioned in the case first y*ut, whe- 
ther the boy should be considered free or a slave. It is fit how ever 
that he should be considered a slave I heard my p receptor Iftikhar ool 
Ayma Zahir Ul Bokharee say, that he had purcha sed a female native of 
Turkistan. and that he married her under the apprehension that she 
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legal acceptation of the term; the exertion of such force 
being held by some authorities to constitute hteda or 

this itwould fol’ow t hat a person so taken is notas^ave, but the received 

_ g _ 

is the taking: viet armi&, which the term "‘robbevy'* may innvy.” The 

seventh mode is when an infidel alien enters a Moohuminudan tenitory, 
without seeking protection, and aMoosulman seizes him, in which ruse 
he is the property of the whole Moosulmaun community; as is laid down 
in the Ibrahim Shahee and other works; “ if an infidel a: ion enter a Moo- 
humnmdan territory without protection, and a nign seize him, he 
becomes the property of the whole community of Moosulmauns; and, 
according to the opinion of Yoosuf and Moohummud^ he belongs to iLc 
seizer alone. If, by any one of these various modes of subjugation, tlie 
inhabitant of an hostile territory come into the possession of a Moolunu- 
miulan, he will be subjected to the laws of slavery, even though no holy 
war he waged against the infidel country ; and, as in most countries, 
particularly in Ilindostan^ holy wars have ceased to be waged, the 
practices of purchase and sale, and the other modes of subjugation 
abovcmerilioaed prevail. ’Some lawyers also have niiiintaiiietl tl.c validity 
of the sale of freemen in difficulty and famine, as is laid tiowu in the /'«- 
ia7va Itabecya, the ZukheerUy the Mohect and other autliontics; “ I\ioo- 
hunimud was interrogated relative to the case of a fieeuian who sold 
himself from fear of perishing through famine: he replied, that the hale 
of himself by a freeman, under such circumstances, is allowable, but 
not otherwise. He was further questioned as to whether connexion 
with afemale, sold under such circumstances, was legal: and he replied 
in the affirmative, and that the parentage of the ofi'spring would be 
established in the father.” It is stated in the Mooheet that the sale 
of a freeman is not allowable unless he be unable to discharge a debt 
which is due from him, or unless he be distressed, being involved in dif¬ 
ficulties which endanger his existence, or be reduced to such an extre¬ 
mity as would justify his eati|ig carrion (in which instances it is lawful) 
because in the lime of Joseph, men were in the habits of selling them¬ 
selves. It is laid down in the Futaioa Mokhtusuri ShafeCy that it is aK 
iowable for weavers, coblers, and certain other descriptions of infidels, 
to sell their own persons, even though not in time of famine or difficulty, 
conformably to usage: for the usage of each country is different, 
and the peculiar usage, whatever it may be, is allowable.*' On this 
authority many lawyers have given opinions as to the validity of pur- 


opinion is that he is 


slave, inasmuch as the cause of proprietary right 
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subjugation. The Story of Mary the Copt is quite out 
of place,* as it is notorious that Moohummud had many 

rhaftc and sale by the infidels of this country, and by the mountaineers 
oftlieir own persons and of their wives and children, should it be cus* 
tomary and not objected to among them; and persons thus sold are 
also le^al slaves. 

* I cannot perhaps better verify this assertion than by quoting an 
extract from a note of the learned Sale on the chapter of the Kotin 
which was revealed to enable Moohummud to absolve himself from an 
engagement which he had made to refrain from cohabiting with the said 
Mary, “ Mohammed having lain with a slave of his, named Mary, of 
Coptic extract, (who had been sent him as a present by A1 Mokawkas, 
governor of Egypt,) on the day which was due to Ayesha, or to Hafsa, 
and as some say, on llafsa’s own bed, while she was absent, and this 
coming to Hafsa’s knowledge, she took it extremely ill, reproached her 
husband so sharply, that, to pacify her, he promised with an oath, 
never to touch the maid again (2); and to free him from the obligation 
of this promise was the design of the chapter. 1 cannot here avoid 
observing, as a learned writer (3) has done before me, that Dr. Prideau.v 
has strangely misrepresented this passage. For having given the story 
of the prophet's amoiir with his maid Mary, a little embellished, he pro- 
coods to tell us, that in this chapter Mohammed brings iu God, allowing 
him, and all his Moslems, to lie with their maids when they will, not' 
withstanding their wives ; (whereas the words relate to the prophet only, 
who wanted not any new permission for that purpose, because it was 
a])nviJege already granted him(^), though to none else:) and then, to 
shew what ground he had for his assertion, adds, that the first words of 
the chapter are, O prophet, why dost thou forbid what God hath allowed 
thee, that thou mayest please thy wives ? God hath granted unto you 
to lie with your maid-servants (2), Which last words are not lobe found 
here, or elsewhere, in the Kor^a, and contain an allowance of what is. 
expressly forbidden therein (31); though the doctor has thence taken oc¬ 
casion to make some reflections which might as well have been spared. 
I shall say nothing to aggravate the matter; but leave the reader to ima¬ 
gine what this reverend divine would have said of a Mohammedan, if 
he had caught him tripping in the like manner.” It is written also in 
the Kordn^ “ O Prophet, we have allowed thee thy wives unto whom 
thou hast given their dower, and also the slaves which thy right hand 
possesseth, of the booty which God hath granted thee,’^ on which Sale has 
observed in a note, “ It is said, therefore, that the women slaves which he 
should buy are not included in this grant.” Sale’s Koran, vol.II, page 281. 
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privileges which are denied to the votaries of his religion. 
Without further comment I leave the reader to judge of 
t\\Q animus which dictated the misquotation. 

Of those who can legally be called slaves but few at 
present exist. In the ordinary acceptation of the term, 
all persons are counted slaves who may have been sold 
by their parents in a time of scarcity, and this class is 
very numerous. Thousands are at this moment living in 
a state of hopeless and contented, though unauthorized, 
bondage. That the illegality of this state of things should 
be known is certainly desirable. The law may interpo«e 
its authority in cases of peculiar hardship and cruelty. 
1 believe, however, it will be found, that there is Utile 
moral necessity for such interposition. In India (gene¬ 
rally speaking) between a slave and a free servant there 
is no distinction but in the name, and in the superior in¬ 
dulgences enjoyed by the former: he is exempt from 
the common cares of providing for himself and family: 
his master has an obvious interest in treating him with 
lenity, and the easy performance of the ordinary house¬ 
hold duties is all that is exacted in return. The impor¬ 
tation of slaves by sea has been prohibited, and human 
beings, it may be hoped, have, in this quarter of the 
world, ceased to be commodities of merchandize. The 
sales of children, which do take place, are (setting aside 
the fact of their illegality) devoid of all the disgusting 
features which characterize the Slave Trade: they are 
not occasioned by the Auri sacra fames, but by absolute 
physical hunger and starvation; and the morality must 
be rigid indeed, which would condemn as criminal, the 
act of a parent parting with a child, under circumstances 
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which render the sacrifice indispensable to the preserva¬ 
tion of both.* 

Slaves, in the legal acceptation of the term, are cer¬ 
tainly considered merely as things: they are subject, as' 
other property, to the common Law of Inheritance; and 
they cannot be manumitted to the prejudice of heirs or 
creditors; they may, by special licence, be allowed to 
trade, but, generally speaking, they have no civil rights 
or capacities. 

'I'he rules relative to endowments are worthy of at¬ 
tention: under the existing regulations, it is true, that 
a die. k has been put to appropriations of land for pious, 
purposes; but there still remain many ancient endow- 


* Sinoc wtiUn" the above I have met with some observations of 
Mr. II. T. Colcbrooke in the third volume of Mr. Harington's Analysis, 
pages 746 and 747, which so fully justify the opinion I have ventured to 
express, that I cannot resist the gratification of quoting them here, “ In¬ 
deed, throughout India, the relation of master and slave appears to im¬ 
pose the duty of protection and cherishment on the master, as much 
as that of fidelity and obedience on the slave : and their mutual conduct 
is consistent with the sense of such an obligation ; since it is marked 
with gentleness and indulgence on the one side, and with zeal and loy¬ 
alty on the other. During a famine, or a dearth, parents have been 
known to sell their children for prices so very inconsiderable, and little 
more than nominal, that they may, in frequent instances, have credit 
for abetter motive than that of momentarily relieving their own neces¬ 
sities, namely, the saving of their children’s lives, by interesting in their 
preservation persons able to provide nourishment for them. The same 
feeling is often the motive for selling children, when particular circum¬ 
stances of distress, instead of a general dearth, disable the parent from 
supporting them. There is no reason to believe that they are ever sold 
from mere avarice, and want of natural affection in the parent: the 
known character of the people, and proved disposition in all the domes¬ 
tic relations, roust exempt them from the suspicion of such conduct: 
but the pressure of want alone compels the sale, whether the immediate 
impulse be consideration for the child, or desire of personal relief.’’ 



Preliminary Remarks. 


x-li 

ments scattered over different parts of India, which the- 
Uberality of the British Government has permitted to 
continue devoted to the purposes designed by theiv 
founders. The authority which the State has reserved' 
to itself over these institutions is merely intended for the 
purposes of preservation, and is consistent with what the 
Moohummudan Law itself permitted to the ruling {.ower.’^ 
The rules relative to debtors, in general, are extremely 
lenient: perhaps the most prominent instance of this, 
which can be cited, is the case of several persons con¬ 
tracting a joint obligation in favour of another. As the 
principles of the Moohummudan Code exactly coincide 
with those of the Civil Law, I cannot exemplify the 
rules on the subject more effectually than by extracting 
the following passage from Pothier, “ Solidity may be 
stipulated in all contracts of whatever kind; but regu" 
larly, it ought to be expressed; if it is not, when several 
persons have contracted an obligation in favour of another, 
each is presumed to have contracted as to his own part. 
And this is confirmed by Justinian in trie Novel (U9). 
Tire reason is, that the interpretation of obligations is 
made, incases of doubt, in favour of debtors, as has been 
shewn elsewhere. According to this principle, where an 
estate belonged to four proprietors, and three of them 
sold it m solido, and promised to procure a ratification by 
the fourth frroprietor, it was adjusted that the fourth, by 
ratifying the salc,'was riot to be considered as having sold 
in solido with the others: for, although the three had 
promised that he should accede to the contract of sale, 

___ Ui —- ■ .... . . 

* See Prin. Endowments, pages 69, 70 &71, and Regulation XIX^ 
1810, for the due appropriation of the rents and produce of lands granted 
or the support of mosques, temples, colleges, and other purposes, &c- &g- 
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it was not expressed that he should accede in solido.' * 
Numerous other examples might be adduced to show 
that the Law leans entirely in favour of those against 
whom a claim may be made, and who may have commit¬ 
ted no wilful wrong. This system, if not in all cases re- 
concileable with strict justice, is at least captivating,* 
from the apparent benevolence of the motives by which it 
is governed. 

The rules relative to the pursuit of remedies by action 
do not seem to require particular comment. Super.-eded 
as they have been by the Regulations of Government, 
they are now rather matter of curiosity than utility. 
Their provisions more nearly assimilate to those of the 
Civil Law than our own. Thus, the oath of the parties, 
or their refusal to swear, constitutes one mode of arri¬ 
ving at judgment, in default of better evidence.! A 
defendant may plead the general issue, and at the same 
time adduce special matter to evade the pluintilfs claim. 
11 the special matter so pleaded be such, that, by the 
failure to prove it, the claim of the plaintiff would not be 
established, the onus prohanui does not rest with the 
defendant; although, by the proof of it, the claim of the 
plaintiff would fall to the ground, for it is a maxim, that, 
“ ei incumbit probatio qui Jicit non qui ne<^ai:'X 


* VoL I, page 147. 

+ In speaking of the defects of the Copimon Law, Mr. Justice Black- 
stone observes, “ The principal defects seem to be, first, the want of 
a complete discovery by the oath of the parties. This each of them ia 
now entitled to haie by going througli the expence and circuity of a 
court of equity ; and therefore, it is sometimes had by consent, even in 
tha courts of law.” Vol. 3, page 381. 
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where the special plea is such, that, by thefailute to prove 
it, the claim of the plaintiff would be established, the onus 
probandi rests with the defendant. As if, in case of a 
debt upon contract, the defendant were to plead “ nihil 
dehtt," and at the same time to alledge the poverty of the 
plaintiff to have been such as to be incompatible with 
his demand. Here, if he failed to prove the latter alle- 
gatii;n. the claim of the plaintiff would nevertheless re¬ 
main to be proved, and, to put the defendant therefore to 
the proof of it -would be mere waste of time. But if he 
V ere to plead " solvit ad diem,'' the onus probandi "woxiXdL 
rest with him, because here, on failure of proof, the claim 
of the plaintiff would be established. 

It i.s a general rule, that no claim is admissible which is 
repugnant to a former admission of the claimant, and 
wh’ch cannot consistently stand with such admission; for 
instance, a person having admitted that a certain article 
wa? the property of another, cannot afterwards claim 
such article on the plea of his having purchased it at a pe¬ 
riod antecedent to that of his having made the admission; 
nor can a person, having adduced a claim to property, 
either in virtue of purchase or of inheritance^ subse¬ 
quently claim the same property in virtue of alledged 
gift, though if the claim in virtue of gift had been prior 
in point of date, a subsequent claim, either of purchase 
or of inheritance, would have been maintainable.* 

• As I did not deem the points of Mohnnimudan Law, contained in 
lliis and the followinj^ passages, to be of such prominent importance 
as to warrant their admission among the principles, the authorities for 
which have been separately laid down, I think it better to cite, as I go 
alon*.r. the original text, and the following extracts from the Futawa* 
i-Hummaaeti and other works, will serve to show that the doctrines 
tare laid down are conformable to the law of which 1 am treating; 


xhv Pf'elitmnary Eemar/cs. 

If a person claim the proprietary right to any thing, 
specifying a date from which his right began to accrue, 
and the party in possession plead proprietary right in vir¬ 
tue of purchase, also specifying a date from which his 
right began to accrue, for instance, if A sue B for a house 
in the possession of B, stating that he (A") acquired the 
right to it a year ago, and B adduce evidence to pr«fl?e 
that he purchased it from C two years ago, this evidence 
will not avail B, because he merely stands in the place 
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'of C, whose proprietary right to the house it is necessary 
to prove before the transfer can acquire validity; and 
inasmuch as the possession of the purchaser rests on the 
same title as that of the seller, the case is the same as if A 
had sued C originally; in which case the evidence of A 
would have been entitled to preference; it being a maxim 
in law, that evidence is wanting to prove a right not prirnd 
/ac/e apparent, and between the person in possession and 
the person out of possession, the evidence of the latter is 
entitled to preference, his title not being/jn'/wa facie ihe 
more apparent. This rule is universally admitted to 
apply if A and B had not specified dates, or if they 
had specified the same date; but if they specified dif¬ 
ferent dates the evidence of the claimant who as¬ 
serts the prior date should, according to one opinion, 
be received in preference, whether he be in or out of 
possession.* If C claim property hi the possession of B, 


^ 0 0 ^0 ^ ' 

^ A > 

uJ^UI , 

.=ji^ 



I 4 JI ^ei’l ^ 




ijjUi La 3 J 5 

•• • 


Li. 











oo 


Jl JCl cJAil 




✓ o o 


^ V ^ ^ ^ o ^ ^ 

✓ o ^ O-' ^ O > 




^ o>o 


o o 

. o o 




O O' 


^O ^ o ^ ^ ^ ^ o 

jL^I Xi30 ^ 

O 


^00 


iUtM jltfJt JUuCjJI 






xlvi 


Preliminary Remark*. 


which he (B) had purchased from A, alledging that A had 
previously farmed or pawned it to him, no action will 
lie against B until C produce A, and prove his assertion 
against him; and if A bring an action against B for pro¬ 
perty in the possession of the latter, and B plead that 
the property belongs to C from whom he had received it 
in pledge or the like', this is a sufficient answer to the 
claim; but if A's claim be founded on any act. done by 
B, for instance, if he alledge that B had stolen or usurped 
the property, it is not sufficient that B plead his having 
obtained the j)roperty from a third person, because here 
a specific act is alledged, independently of the question 
of proprietary right, which is quite distinct; for a person 
not in possession might be charged with it, whereas, in 
a claim of proprietary right, an action against the party 
in possession alone is maintainable. * If A sue B for pro- 
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perty, of which B is in possession, and B reply that he 
had purchased it from A himself, analogy would suggest 
that B be immediately dispossessed of the property, be¬ 
cause he admits the fact of the property having belonged 
to A, and adduces a new claim by purchase on his own ac¬ 
count ; but by a more favourable construction (which is 
always preferred to analogy) the rule of practice is, that 
B should be continued in possession for three days, on 
security, to enable him to adduce proof of his allegation.* 
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If a person being sued for a debt, answer that he owes, 
it, but that it was contracted in gambling, or by other 
unlawful means, his evidence to this plea should be re¬ 
ceived, if he have any, and if he have no evidence, his 
denial on oath should be credited, because his admission 
of the debt was coupled with a plea which avoided it.* 
In the case of any specific article claimed from the estate 
of a person deceased, one of the heirs may defend the 
suit; but not if the specific article claimed be not in the 
possession of the heir against whom the action is brought. 
It is different in the case of a debt, as in such case one 
heir may defend the suit, even though he may have no 
assets in his hands.•(' If a person having sold some- 
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property to another, afterwards desire to rescind the 
contract, on the plea of his not having been autho¬ 
rized to make it, his claim is inadmissible; because 
the fact of his having entered into the contract is 
proof against him of his admission, either that the 
property was his own, or that he had due authority to 
make the sale, and, under such circumstances, he cannot 
be permitted to adduce evidence which would be repug¬ 
nant to- his own admission; nor can he put the defendant 
to his oath in this case, if he have no evidence, because 
the taking of evidence. On the part of the ptaintifF, and the 
administration of an o^th to a defendant, are consequent 
to the adixtissibility of a claim, but the claim itself is in 
this instance inadmissible. * In cases of deposit, gene- 




0^0 


^ X ^ O ^ ^ ^ ^ Q > 




o > 




✓ 0 ^ 


^ ^ o. 




C o fJO^ ^ O ^ ^ w 

^ -r > ^ ^ ^ o >■-'0 

jtj\ ^ 14 >»^ * 

^ o O ^ 0^0 >0 0 ^^ ^ ^ O O ^ 0^0 * 


O'O ^ ^ ^ ^ ^ ^ fj >Q ^ 0 ^ J O ^ 




© O 0^9 > * ©y 

ml 


O-'O ^ ^ ^ ^ o o > 




<o o o ^ o > ^ 


oo 




^ ^ ^ 0^9 ^ ^ 


0>^ y yy y JJyyy y 9y y 0^0 O ^ O yy3y 9 

c;V. Lm^oS ^ it Q>*« r' 

g 



1 


Preliminary Remarks. 


rally, where there is a dispute either about the restoration 
or the loss of the article deposited, the presumption is in 
favour of the depositary, and his assertion and the evi¬ 
dence adduced by him are entitled to preference in mat¬ 
ters simply of trust, where no responsibility would be 
incurred-in the event of the proof of the allegation; but 
if the allegation be of such a nature as would leave res¬ 
ponsibility attaching to the depositary, notwithstanding 
the proof of the ])lea, the evidence which he adduces for 
his own acquittance should be preferred, but not his 
assertion; for instance, where there is no evidence, if a 
depositary were to plead that he htyj returned the deposit 
by a member of his own family, his assertion on oath 
should be credited, but not if he pleaded that he returned 
it by a stranger; because, it is lawful for a depositary to 
entrust a deposit to the members of his own family, but 
not to strangers.* Tf the proprietor of a deposit desire 
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the depositary to deliver it to his (the proprietor s) bro¬ 
ther, and on the brother coming to take it accordingly, 
the depositary tell him to come again for the purpose of 
receiving it, and on the brother’s return he tell him that 
the property was lost before he came for it the first time, 
the presumption will be against the depositary, and he 
will be responsible for the value of the deposit, from the 
manifest inconsistency of the latter assertion. If the 
proprietor of a deposit desire the depositary to deliver 
it to a third person, and the depositary assert that he had 
done so, the person specified, and the proprietor both 
denying his assertion, the presumption will be in favour 
of the depositary, an^his assertion on oath^is to be cre¬ 
dited; but the third person is nevertheless not to be held 
responsible. If, however, the proprietor deny having 
desired that the property should be delivered to a third 
person, the presumption will be in his favour, his asser¬ 
tion on oath is to be credited, and the depositary should 
be held reponsible. So, also, if the third person admit 
having received the deposit, but state that he had lost it, 
and the proprietor deny having commissioned the third 
person to receive it, the presumption will be in favour of 
the proprietor, and the- dcf»ositary will be responsible; 
nor will he have any remedy against the person to whom 
he delivered the deposit, unless that person had become 
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his surety for the purpose of indemnification.* If a credi¬ 
tor send a third person to his debtor to receive the amount 
of the debt due to him, and the messenger having realized 
the amount from the debtor, alledge that be had paid 
it over the creditor, and the creditor deny having received 
the amount, in this case the prchumption will be in fa¬ 
vour of the messenger, whose assertion on oath should be 
credited, and the debtor should be freed from his obliga- 
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tion; but if the messenger, having received the amount 
from the debtcrtr, alledge that he lost it on his way back 
to the creditor, the loss will fall on the debtor; because it 
was at his option to trusj or not to trust the messenger 
sent by the creditor, whose property it cannot be said to 
be, until it come to hand.* If a person, with whom pro¬ 
perty was left in deposit, assert that he gave it back to 
the proprietor at a certain place on a certain day, in this 
case it is not permitted to the proprietor to bring evi¬ 
dence that the depositary, on the day indicated, was not 
at the place where he alledged the re-delivery to have 
occurred ; but he may bring evidence to the fact of the 
depositary’s having acknowledged that he was at another 
place.-)' If a borrower and lender (of a horse for instance) 
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dispute as to the time for which it was to be lent, or the- 
place to which it was to go, or the burdeh which it was 
to carry, the presumption is in favour of the lender, and 
his assertion on oath should b^ credited; and if a bor* 
rower have used articles borrowed, in a certain way, and 
plead that he had the permission of the lender, who de¬ 
nies the assertion, in this case, also, the presumption is in 
favour of the lender, and the borrower will be answerable 
for any damage sustained, unless he can adduce evidence 
to prove the permission of the lender.* 

If a person claim property, on the plea that he had de- 
jjositcd it with another, and the defendant deny having 
the deposit, and the claimant afterwards adduce evidence 
to prove that he had actually deposited the property 
with the defendant, it is still open to the defendant 
to plead that the deposit was destroyed or returned; 
because these two picas can both consistently stand, 
but he cannot plead under such circumstances that he 
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ilcver received the deposit, as that would coutradict 
what had already been proved.* The answer of a de¬ 
fendant, though proved, may be repelled in certain cases 
by the-rejoinder of the plaintiff; for instance, if a per¬ 
son sue another for a debt, and the defendant plead 
that the plaintiff had remitted it, and prove such plea, 
and the plaintiff subsequently bring forward evidence 
to prove that the defendant acknowledged the debt, 
he will be compelled to pay, if he made no mention of 
the acknowledgment in his answer, as then the remission 
may be presumed to have been made on account of ano¬ 
ther debt; but it is sufficient for a defendant to prove that 
the plaintiff, who claims property in his (the defendant’s) 
possession, had solicited the gift of such property*.f 
Similarity of hand-writing is not much respected as 
evidence; for instance, if a man sue another for a debt, 
producing a written acknowledgment, which the defen¬ 
dant denies, the claim should not be adjudged on proof 
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of similitude of hand-writing, but if the defendant admit 
his hand-writing, but deny all knowledge of the con¬ 
tents of the document, he should not be credited, sup¬ 
posing the tenor of the writing to be plain, familiar, 
and such as is used in epistolary correspondence. The 
defendant will also be responsible, if the document be 
drawn up in legal Ibrm, such as a bond or other obliga¬ 
tion, and if he called persons to witness that he had 
signed to the declaration therein contained. • If a man 
execute a document in the presence of others, and read it 
to them, they are competent to bear evidence against the 
obligor, whether he desired them to be witnesses or not; 
but even though desired, they are not competent wit¬ 
nesses,'if they are ignorant of the contents of the docu¬ 
ment. It is a general rule that the entries in bankers 
books should be received as good evidence.* 
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These specimens will suffice, as a general outline of the 
Moohuinmudan Law of jileadings and evidence, to show 
that its principles are consistent with equity and good 
sense. It will be seen that its rules are in unison with 
those of the most approved systems of jurisprudence,. 
and that, th.tt most equitable of all maxims “ vielior est 
coN'/itio de/enJentis’ receives its due consideration. Their 
preference of mule to female evidence (which by the bye 
is not peculiar to this code*) and other irrational distinc¬ 
tions arc, of course, not attended to in the practice of 
our Courts. 

I shall conclude these remarks with a few observations 
on the Moohummudan Law of bailment; and first of that 
description of bailment which is termed deposit. This is 
defined to be the delivery of property to another for the 
purpose of preservation; which property becomes a tru^t 
in the hands of the bailee, who is not responsible in case 
of loss, j' The reason of the rule in favour of depositaries 


cA? Jlj 

✓ ^ ^ ^ ^ o ^ ^ o ✓ 

■«* ✓ ^ ^ ^ ^ ^ jr 

* Tli^ testimonv of womfn always received wlieii it is nccf'ssari/y i. c, 
when the fact cannot be proved without them ; nnd it is seldom ‘a<hnitrcd 
where other witnessess can be had.—Erskine’s Eiiiiciplcs of the Scottish 
Law, pa^e 475. 

+ This definition nearly agrees with that of the Civil Law 

* • 

O ••O Jl ^ ^ ✓© y y O ^0 O 0 ^ ^ yOOy 

L« • *ILo tis* 

**✓ y ^ * *✓ y y ^ ^ X y- ^ ty 

h 



Preliminary Remarks. 


Iviii 


is thus given in the Futawa-i-Hummadee. His under¬ 
taking to preserve the property for the proprietor is a 
gratuitous act of kindness, which should not involve 
responsibility; and although the permitting a loss which 
can be avoided, certainly implies a deficiency of caution^ 
yet, entire exemption from culpability is not necessary, 
in this instance, as it is in a contract mutually beneficial.* 
This however is the general rule, to which there are 
undoubtedly exceptions. A depositary cannot legally 
entrust the deposit to the care of a stranger. He should 
not retain it after the proprietor has required him to. 
deliver it up. He should not fraudulently deny hispos- 
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session of it, or mix it with his own property so that it 
becomes undistinguishable, nor should he transgress his 
authority by making beneficial use of the property depo¬ 
sited.* In all these instances he will be responsible for 
any loss that may accrue. A depositary will also be 
considered guilty of transgression if, having been forbid¬ 
den so to do, he carry the deposit on a journey, or if he 
unnecessarily take it to a place where danger may 
be apprehended; and, even though the proprietor may 
not have forbidden the removal of the deposit, if it be 
of such a nature as that its carriage would be attended 
with expence. In all these caSes he is held responsible."j* 
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Gross negligence also induces responsibility, but in 
order to ascertain what constitutes such negligence, the 
customs of the place at which the transaction occurred 
should be taken into consideration. For instance, the 
case was put of a depositary, who, having placed the 
deposit in the chamber of an inn, to which there was a 
common court-yard, went out, having fastened the door 
with a string, but not having locked it. In his absence 
the deposit was stolen. Here, in order to determine 
whether the depositary should or should not be responsi¬ 
ble, it must be ascertained whether the mode of securing 
the door, which he adopted, Vas'considered generally safe 
at the place, or whether it was usual to lopk the door.* 
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The above rules are equally applicable to every des¬ 
cription of bailee, with the exception of that relative to 
the removal of the property bailed, which does not ap¬ 
ply strictly to carriers. 

Hire or tocatio, is, according to the Moohummudan Law, 
defined to be a contract of usufruct for a return.* “ A 
contract of hire is not valid unless bo .h the usufruct and 
the hire be particularly known and specified, AN hat- 
ever is lawful as a price, is lawful also as a recompense 
in hire; because the recompense is a price paid for the 
usufruct, and is therefore analogous to the price of an 
article purchased. The extent of usufruct may be de¬ 
fined by fixing a term ; as in the hire of a house for the 
purpose of residence, or the hire of land for the purpose 
of cultivation. A contract of hire, therefore, stipulated 
fora certain term, to whatever extent, is valid; because 
upon the term being known, the extent of the usufruct 
for that term is also known. Usufruct may also be as¬ 
certained by a specification of work, as where a person 
hires another to dye or sew cloth for him, or an animal for 
the purpose of carrying a certain burden, or of riding upon 
it a certain distance. Usufruct may also be ascertained 
by specification and pointed reference; as where a person 
hires another to carry such a particular load to suc h a par¬ 
ticular place:” In these examples we find the three sub¬ 
divisions of this bailment, as laid down by Sir AA^m. 
Jones, the locatio conductio rei; the locatio operis faviendi 


uLjLiJI i3Jl£ 


Locatio conductio est contractus, quo dc re friienda, vcl fucienda, 
pro certo precio conveait. Pand. Justin, lib. xix, tit. ii. 
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and the locatio mercium vehendarum. With respect to thd 
first subdivision, I cannot find that the Moohummudan 
Law makes any distinction between the responsibility of 
an hirer and that of a borrower. But with respect to the 
two last, the distinction laid down by SirWm. Jones, 
that where skill is required, as well as care, in performing 
the work undertaken, the bailee for hire must be supposed 
to have engaged himself for a due application of the art, 
and the distinction between common carriers and other 
individuals seem to have been adopted also by the Moo- 
hummudnn Law. Thus, if a thing perish in the hands of 
a common carrier, while performing his work, he is res¬ 
ponsible; but not otherwise :* so also, ifataylor, in the ex¬ 
ercise of his trade, spoil the cloth entrusted to him, he will 
be responsible for the value of it;-)- but if it be damaged or 
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The first of these examples seems to coincide with the doctrine of 
Ulpian, as laid down in the Pandects^ atid the second to oppose it; 

Si quis vitulos pascendos, vel sarciendum quid poliendum ve conduxit 
culpam eum prsestare debere, at quod imperitia peccavit; culpam esse. 
Quippe ut ai’tifex (inquit) conduxit.” Lib. xix, de loc. con. 

Si fullo vestimenta polienda acceperit, eaque mures roserint; ex 
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lost, notby means connected with the exercise of his trade,, 
the taylor would not.be held responsible; thus, for in¬ 
stance, though the cloth was stolen from his house, at a 
period subsequent even to the day on which he had en¬ 
gaged to redeliver it, no responsibility will attach to him. 

“ Actions against mandataries,” Sir William Jones 
observes, “ are indeed very uncommon, for a reason not 
extremely flattering to human nature; because it is very 
uncommon to undertake any office of trouble xoithout com¬ 
pensation." This reason, I fear, loses none of its weight 
among the orientals, and I have not met with any provi¬ 
sions, in their law books, which suppose the possibility 
of such an undertaking. 

On the subject of that species of bailment which is 
termed commodatum or loan for use, I do not find ihat there 
is much difference of opinion between the Moohummudan 
and the Roman or the English laws.* The definition 
given of it in the Shurhi viqaya, and in the Digest of Jus¬ 
tinian is the same; except that, agreeably to the former 
law, I do not find that any slighter degree of negligence 
imposes greater responsibility on a borrower than on a 
hirer or a depositary, f Tf a person borrow an animal 

locate tenetur quia debuit ab hac re cavere. Et si pallium fnllo per- 
mutaverit et alii alterius dcdcrit; ex locato actione teiiebitur ctiamsi 
ignarus fecerit- 

✓ / o o ^ ^ 

(Ji>j ^ AxiLlL#JI 

CommodatuTn est contractus quo res gratis utcuda datur ad tempus. 
Lib. xiii, tit, vi. 

J ^ XJUl SjjUIJ t 

A loan is a trust, and if it perish without transgression (on the part 
of the borroiver) he is npt responsible. 
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from another, without any specification of time or place, 
or of the burthen which it is to carry, the borrower may 
take it wheresoever he pleases, and load it with whatever 
he thinks proper. 

If the conjecture of Sir William Jones be correct, the 
Moohuramudan Law agrees with the Mosaic in its pro¬ 
visions relative to the responsibility attached to a bor¬ 
rower, who is responsible in case of loss, should he at the 
time be out of sight of the thing borrowed.* For in* 
stance, if a person borro# a horse and enter a house, 
leaving the horse in the street so as to lose sight of it, 
and it be lost, the borrower will be responsible for its va¬ 
lue.f This species of loan also is distinguished from the 
mutuum or loan for use;:|; in which species of bailment, 

* “ By the Law of Moses, as it is commonly translated, a remarkable 
distinction was made between the loss of borrowed cattle or goods, 
lia}r'enin2; in the absence^ or the presence of the owner: for, says the 
divine legislator, “ if a man borrow aught of his neighbour, and it be 
hurt or die, the owner thereof i\ot being vnthit^ he shall surely make it 
good ; hut if the owner thereof be with it, he shall not make it good 
now it is by no means ceriai/z, that the original word signifies the owner^ 
for it may signify the possessor^ and the law may import, tliat the bor¬ 
rower ought not to lose sight, when he can possibly avoid it, of the 
thing borrowed.” 

o 

J SLIjsJl u/y ^ UCrf lit t 
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t I call it after the French lawyers, loan for use, to distiiiguisli it from 
this loan for consumption, or the mntuu?7i of the Romans; by which is 
understood the lending of /noney, wine, corn, and other things that may 
be valued by number, weight, or measure, and are to be restored only 
in equal value or quantity.—Law of Bailments. 
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according.to the Moohummudan Law, also, the value of the 
loan must be restored, whatever accident may happen to 
the borrower; contrary to the case .of a loan for use. * 

A pledge is defined to be the giving a thing in security 
for the satisfaction of some right, such as a debt, -f A 
pawnee may either watch over the pledge himself, or. 
he may devolve the care of its preservation upon his wife, 
child, or servant, provided he be of his family. If, on the 


* The loan pf dirms and deenars^ and of articles estimated by mea^ 
surement of capacityy by weighty or by taUy is considered in the light 
of karz .—The principle on ivhich this proceeds is, that Arecat is an 
investiture with the use (of the property .lent;) and as this cannot be 
obtained, with regard to these articles, without a destruction of the 
substance, it must, witiirespeotto themjbd* necessarily considered as an 
investiture with the substance.—Now an investiture of this nature is to 
be considered in two lights, a gift or a loan.— Hidaya* 

^ ^ ^ ^ ^ 
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Pignus cst jus creditori in rc constitutuin quo licet ei ilium possidcre 
in securitatem debit!; eamquc distrahere, ut cx pretio dcbltum con- 
sequatur. Pand. Justin, lib. x.x, Depignoribus, &c. 
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contrary, he commit the care of it, or resign it in trust, to 
one who is not of his family, he becomes the security. “If 
a pawnee commit any transgression with respect to the 
pledge, he must make reparation to the whole amount of 
the value; in the same manner as in a case of usurpation; 
for the amount in which the value of the pledge exceeds 
the debt is a trust; and a transgression with respect to a 
trust, renders the person who commits it liable to make 
complete reparation. * A pledge is insured in the pos¬ 
session of the pawnee to whatever is the smallest amount 
the debt of the pawnee, or the value the pledge bore at 
the time of its being deposited. Thus, if a pledge, equi¬ 
valent to the amount of the debt, perish in the pawnee’s 
hands, his claim is rendered void, and he thereby, as it 
were, obtains a complete payment. If, on the contrary, 
the value of the pledge exceed the amount of the debt, 
the excess is in that case considered as a trust, and the 
whole of the pawnee’s claim is annulled, on account of 
the decay of that part of the pledge which is equivalent 
to the amount thereof; and the remainder (the excess), as 
being held in trust, is not liable to be compensated for, 
and consequently the pawner sustains the loss of it. If, 
on the other hand, the value of the pledge be less than 
the debt, the pawnee forfeits that part of his claim only 
which is equal to the value of the pledge, and the balance, 
or excess, must be paid to him by the pawner, ’’f 
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From the above observations it will be seen that simple 
depositaries and (by parity of reasoning) mandataries, 
are responsible only in case of transgression or gross 
negligence, the former consisting in disobeying the ‘ in¬ 
junctions of the bailor; in unnecessarily exposing the 
property bailed to danger; in refusing to deliver up pos¬ 
session of it; in confiding the care of it to a stranger, or 
other overt acts of a siniilar nature which imply wilful 
wrong; the latter in that total deficiency of care, which 
amounts to gross negligence, and which must be judged 
of according to the circumstances of eafch case ; that a 
borrower for use, and a hirer (regarding whom the law 
is the same), are responsible under similar circumstances, 
with this aditional provision, that,^in th*e case of hired or 
borrowed cattle, the bailee will be- responsible, if, at the 
time of their being lost, they were out of his sight, this 
being priviA facie evidence of gross negligence'; that 
persons hired to perform any work, or to carry goods 
I'roin one place to another, will be responsible under simi¬ 
lar circumstances, with this additional provision, that, in 
the case of professional workmen and common carriers, 
if damage or loss accrue to the property bailed, in the 
exercise of their vocation, it will be attributed to gross 
negligence; that a pawnee is answerable, under similar 
circumstances, for the whole value of the pledge; that 


if the pledge be lost by any mcans,'i his debt is extin- 
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guished, if the property pawned equal or exceed it ift 
value; and that a borrower for consumption is answerable 
at all events. 

Now I cannot help being of opinion that the whole of 
this doctrine is consistent \<rith reason and good sense. 
The law, as laid down by Sir Wm. Jones, is, that “ a paw¬ 
nee shall not be discharged, if the pawn be simply stolen 
from him, but if he be forcibly robbed of it, without his 
Jault, his debt shall not be extinguished. He admits that 
this spscies of bailment is beneficial to the pawn£e by se¬ 
curing the payment of his debt, and to the pawner by 
procuring him credit. In other words, the contract is 
mutually and reciprocally advantageous. Surely then the 
contracting parties ought each to be subjected to the 
same liabilities, and it ought to follow, as a necessary 
consequence, that if the borrower was robbed of the 
money, the pawnee should lose his debt. This, however, 
I do not find to be any where admitted. The reason of 
the rule in favour of the pawiree seems to be the same as 
that which is assigned for making a distinction between 
the borrower for use and the borrower for consumption, 
mid rendering the latter liable in a case where the former 
is not; which is, that when money, and other things ca¬ 
pable of valuation by number, weight, or measure, are 
lent for consumption, they are to be restored only in 
equal value or quaffeity; and these things, say the civi¬ 
lians, niinqiiam pereunt whereas, in loans for use, the arti- 

* Ratio disparitatis est quod; qui rem utendam accipit ejus rei in 
specie debitor est: porro obligatio exlinguitur rei debit® interitu. 
is qui nuramum eccepit non iiumtuum quos accepit in specie debitor 
est, sed generis et quantitatis quae nunquam pereuut.—Note to Pand. 
Justin. De actione coinmodati direct^. 
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cles are to be re-delivered specifically, and therefore the 
Owner must abide the loss if they perish through inevita¬ 
ble accident. Now the argument seems rather more 
specious than solid. Would it not be more equitable, as 
the specific things cannot be re-delivered, to cause their 
value to be restored ? By the opposite doctrine this ap¬ 
parent anomaly is introduced, that a borrower fur use, 
who has the entire and exclusive benefit of the articles 
borrowed, shall not be responsible for an accident, which, 
occurring with a pawnor (who is only a participator witJr 
the pawnee in the benefit of the transaction) would render 
him answerable. Suppose the case of a man who, having 
five pieces of money which (as being the gift of a relation, 
or from any other cause) he is unwilling to exchange, were 
to borrow five pieces from another individual and to leave 
his own fivewith thelender in pledge, and both the pawnor 
and pawnee were to be robbed of the money borrowed and 
the money pledged in the same night, does it not appear 
rather hard that the pawnor (who perhaps derived the 
least benefit from the transaction) should be subjected to 
the entire loss? The following case has been cited by Sir 
Wm. Jones; “ Zaid had left with Amru divers goods in 
pledge for a certain sum of money, and^jjlpme ruffians hav¬ 
ing entered the house of Amru took away his own goods 
together with those pawned by Zaid. And the question 
was, whether, since the debt became extinct by the loss of the 
pledge, and since the goods pawned exceeded in value the 
amount of the debt, Zaid could legally demand the balance 
of Amru. To which question the great law officer of the 
Othman court answered, with the brevity usual on such 
occasions, Olraaz, it cannot be.” Upon this Sir Wm. Jones 
observes, “we must necessarily suppose that the Turks 
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are wholly unacquainted with the imperial laws of By¬ 
zantium, and that their own rules are repugnant to natural 
justice. ’ Now it is, obviously, to the question that the 
objection is made, and not to the answer, which is indu¬ 
bitably right, as far as it goes. But where is the repug¬ 
nancy to natural justice in declaring the debt to be 
extinct oh the loss of the pledge? Would it not be more 
repugnant to justice to make the borrower pay a debt for 
which he had already given more than ample satisfaction ? 
And where is the hardship sustained by the lender? 
According to the doctrine contained in the law of bail¬ 
ments, if the lender had retained his money, and had 
derived no benefit from putting it out to interest on good 
security, he would have suffered damnum absque injuria; 
but having derived such benefit, he can come upon the 
borrower, who derived only equal, perhaps not so great 
benefit from the transaction. This would indeed be 
inconsistent, and, in my humble judgment, not easily 
reconcileable with natural justice.* I should apprehend 

* 1 find the fullo^nng passage in the lawof bailments, ^^It may be right 
also to mention that the distinction before taken, in regard to lonnSj 
between an obligation to restore the specific things, and a power or 
necessity of returnin|| others equal in value^ holds good likewise in 
the contracts of hirt^ and depositing : in the first case it is a regular 
bailment, in the second it becomes a debt^ Thus, according to Al- 
fenus in his famous law, on which the judicious Bynkershoek has 
learnedly commented, If an ingot of silver be delivered to a silver¬ 
smith to make an urn, the lakole property is transferred, and the 
employer is only a creditor of metal equally valuable, which the 
workman engages to pay in a certain shape; the smith may conse¬ 
quently apply it to his own use ; but if it perish, even by unavoidable 
mischance or irresistible violence, he, as owner of it, must abide th|^ 
loss, and the creditor must have his urn in due time: It would be 
otherwise, no doubt, if the same silver, on account of its peculiar fine¬ 
ness, or any uncommon metal, according to the whim of the owner. 
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it is not the usage in Turkey, as Sir Wm. Jones conjec¬ 
tures, to stipulate that amissiopignoris liheret dehitorem 
such stipulation being expressly declared by the Moo- 
hummudan Law, null and void.* 

As I undertook to furnish a brief outline of the Moo¬ 
li ummudan law of bailments I could not have omitted 
that part of it which relates to pawnees. The doctrine 
in question militates with that laid down iu the law of 
bailments as expounded by Sir Wm. Jones, and it is 
therefore not without considerable reluctance that I have 
treated of the subject; but my fondness (which I am not 


were agreed to be specifically re-delivcrcd in the form of a cup or a 
standish.*’ Now I must confess that I am dull enough not to see the 
justice of this law. It is true, that if the specific thing perish it can¬ 
not be restored, but where is the reason why the value of it should not 
be made good. The los.s to the bailor is equal, perhaps greater, when 
the thing bailed is to be returned specifically; and the culpability, if 
any, on the part of the bailee, is, in either case, the same. 
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A pawnor and pawnee agree that if the pledge be lost, its loss shall 
not be attended with any responsibility; it shall not be so, but the 
debt becomes extinguished also. If a person give a thing in pledge to 
Mother, and the pawnee say to the pawnor; I receive this thing on 
condition that, if it be lost, the loss shall not be attended with respon¬ 
sibility; and the pawnee assent, the pledge is allowable, but the 
condition is void. Futawa-i-Hummadee^ 
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ashamed to avow) for the Moosulmaun Law, induced me 
to become its humble advocate in the present instance. 

In compiling the principles of law contained in this 
work, 1 have had recourse to none but the most approved 
authorities, and 1 have appended to this work extracts 
from the original Arabic, to vouch for the accuracy of the 
doctrines I have laid down.* I have taken care to note 
any material difference of opinion which I have discovered 
in these authorities- The precedents consist of legal 
expositions, which have been actually delivered in the 
several courts of justice. I have selected such as appeared 
to me of the greatest importance, and those which seemed 
to embrace doctrinal points most likely to recur, \yith 
a view to retain the sense, as far as practicable, I have 
left them in the original shape of question and reply ; and 
none have been admitted but such as appeared to me 


* I should observe, however, that I purposely avoided consulting; 
oooks in the first instance, and this 1 did with a view of avoiding' techni¬ 
calities as inucli as possible, and where niy own knowledge or memory 
of the law failed me, I generally had recourse to living authorities, re¬ 
ferring to books only for the purpose of verification. This will ofcoutse 
occasion considerable dissimilarity in the letter of the rules as they 
appear in the original and in my compilation, but their spirit I trust has 
been uniformly preserved. Another cause of dissimilarity is, that some 
of tlie principles here laid down are founded on the absence rather 
than the existence of rules. For instance, I have laid it down as a prin¬ 
ciple that there is no distinction between real and personal, nov between 
ancestrel and acquired property in the Moohuminudan law of inheri¬ 
tance, and this is deduced from the invariable use in the original Arabic 
of the word which includes all descriptions of property- The 

^ame observation is applicable to the doctrine laid down respecting 
primogeniture and a few other instances. I have moreover taken the 
liberty of introducing what I considered more apposite examples on 
the doctrine of successions, whenever 1 conceited tliatan improvement 
might be made to the illustrations adduced in the Sirajya or Shureefeea.. 
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(assisted by all the legal talent I could procure) to admit 
of no doubt as to their accuracy. 

By hazarding some of the preceding observations I am 
aware that, I may have subjected myself to the rigour 
of criticism, -and, if inflicted, I shaU have no reason 
perhaps to complain. My only defence is, that the 
active occupations of an official life in India leave but 
little leisure for literary research; that to culfivate the 
fields of science, or to mature the fruits of reflection, 
undisturbed retirement is necessary ; and that no mure 
than superficial knowledge and crude conceptions, on any 
subject unconnected with his immediate profcs'iun, can 
be expected from a man of ordinary capacity, whose 
time is perpetually absorbed in the dry and distracting 
details of ministerial duty. 

I have no presentiment of fear, however, as to the re- 
ce])tion which the following pages will meet with from 
the liberality and indulgence' of the judicial officers for 
whose benefit they wore chiefly intended; and if this 
book should ])rove the means ol averting one atom of 
wrong from those who sue I’or justice, or one momc?it of 
anxiety from those who dis})cnse the laws, I shall not 
consider unprofitable the time that has been occupied, 
and the labour that has been exerted. 
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OP . 

MoojbunttttttHan ilam 

RELATIVE TO 


INHERITANCE, CONTRACTS, AND 
MISCELLANEOUS SUBJECTS. 


CHAPTER 1. 

PRINCIPLES OF INHERITANCE. 


SECTION I. 
General Rules. 


1. There is no distinction between real and personal. Property of 
nor between ancestrel and acquired property, in the heritable 


Moohuinmadan Law of Inheritance. 


without dis¬ 
tinction. 


2. Primogeniture confers no superior right, 
sons, whatever their number, inherit equally. 


All the Of Primoge¬ 
niture. 


3. The share of a daughter is half the share of a son. Of the ri^ht 
whenever they inherit together. within son!*^* 


4. A will made in favour of one son, or of one heir. Of legaciee in 
cannot take effect to the prejudice and without the con- heir*, 
sent of the other sons, or the other heirs. 


5. Debts are claimable before legacies, and legacies Of debts and 
(which however cannot exceed one-third of the testator’s 

estate) must be paid before the inheritance is distributed. 

6. Slavery, homicide, difference of religion and dif- c*nac« of es. 

^ -k 1, . « » ^ ... clueion IVom 

Terence or allegiance, exclude from inheritance* inheritance. 

7. But persons not professing the Moohummudan Exceptions, 
faith may be heirs to those of their own persuasion, and 





. ' General rules. 

“W fk 

in the case of personf who are of the Moohnmmtidaa 
faith, diffaence of allegiance does not exclude from 
inheritance. 


ginraiiueons 6. To the estate of a deceased person, a plurality of 
a"i^w^'ity of persons having different relations to the deceased, may 
heira. succeed.simultaneously, according to their respectively 

allotted shares, and inheritance may partly ascend line- 
ally, and partly descend lineally at the same time. 


Noriehtbyre- 9. The son of a person deceased shall not represent 
pnaeotatidt pgfgQ,j if jjg died before his father. He shall not 

stand in the same place as the deceased would have 
done had he been living, but shall be excluded from the 
inheritance, if he have a paternal uncle. For instance, 
A, B and C are grandfather, father and son. The fa¬ 
ther B dies in the life-time of the grandfather A. In 

s 

this case the son C shall not take jure representationis, 
but the estate will go to the other sons of A. 


Sobs, ion's 10. Sons, son’s sons and their lineal descendants, in 

Bo*Bpecific ai. how low a degree soever, have no specific share as- 
Oi^'^rUoai general ™le is that they take all 

▼aryaocording the property after the legal sharers are satisfied, unless 
SSSSSic?” there are daughters; inwhi<* case each daughter takes 
beirs. 1^ share equal to. half of what is taken by each son. 

For instance, where there are a fa^er, a moth^, a hus¬ 
band, a wife and daughters, but little remains as the 


portion of the sons; but where there are no legal sharers 
nor daughters, the sons take the whole property. 


EetUneratiott 
of heirs not 
liable to ex¬ 
clusion* 


^1. Parents, children, husband and wife must, in all 
cases, get shares, whatever may be the number or de¬ 
gree of the other heirs. 


Geaerai Rate 12. It is a general role that a brother shall take 
for the shares ohure of a Sifter. The exception to it is in 
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Of Sharers and Residuaries, 


the case of brothers and sisters^by the same moAer ofiwotibci* 
onJy, but by different fathers. . **““”* 


13. The portions of those who are legal sharers only, orthai«n 
and not residuary heirs, can be stated deterbiinately, 
but the portions recefrable by those who are bothl^*^ 
sharers and residuaries ciihitot be stated generally, and 
must be -adjusted with reference to each particular case. 

For instance, in the case of a husband and wife, who Of shaten 
are sharers only, their portion of the inheritance is fixed 
for all cases that can occur; but in the case of daugh¬ 
ters and sisters who are, under some circumstances, 
legal sharers, and under others residuaries, and in the 
case of fathers and grandfathers who are, under some 
circumstances, legal sharers only, and nnder others, re¬ 
siduaries also, the extent of their portions depends en¬ 
tirely upon the degree of relation of the other heirs and 
their nuuiber.* 


SECTION II. 

Of Sharers and Besidtuiries. 

t 

14. The widow takes an eighth of hdf husband’s Share of the 
estate, where there are children or son’s ddldren, how 

low soever, and a fourth where thexe ssa none. 

* * 

15. The husband takes a fourtbjttf^ his wife’s estate, share of the 
where there are children or son’s children, bow low 
soever, and a moiety where there are none.* 


16. Where- there is no sdh and there is only one share of the 
daughter, she takes a moi^y of the property as her‘‘“*‘***^’ 
legal share. > 

' - ♦ ' » J ' t 

* 

Daughters without sons are legal sharers,and so are sisters without 
brothers, but with them they become nierely residuaries. Grandfathers « * 

and fatherh with tons, sou^s sona, &Ce are lAgalsharen, bat, with daughters 
only, ihty are vesida^es, as weU os legal sharsn. 


4 

Bhm of two 
or more 
daaghtere* 


Share of the 
eon's daugh¬ 
ters. 


t 

•Of the eame. 


Of the same. 


Of brothers 
and sisters. 


Of the same. 


Of the same. 


Of the tame. 


Of Shttrert md Reiidmaries. 

e 

> 1^. Where there is no son, and there are two or more 
dai^fhtera, they take two-thirds of the property as their 
legal share. 

•>*« 

18. Where there is no son, nor daughter, nor son’s 
son, the son's daughters take as the daughters, namely, 
a moiety is the legal share of one, and two-thirds of two 
or more. 

Id. Where there is one daughter, the son’s daughters 
take a sixth, but where there ate two or more daughters 
they take nothing. 

20. Where there is a son’s son, however, or a son’s 
grandson, the son’s daughters take a share equal to half 
of what is allotted to the grandson or great grandson. 

Brodiers and sisters can never take any share of 
the property, where there is a son or son’s son, how low 
soever, or a father or grandfather.* 

412. 'l^ere there are uterine brothers, the sisters each 
take a share equal to half of what is taken by the bro¬ 
thers; and they being then residuaries, the amount of 
their shares varies according to circumstances. 

t 

^23. In default of sons, son’s sons, daughters and 
son’s daughters, where there is only one sister and no 
nterine brother, she takes a moiety of the property. 

'' / 24. In default of sons, son’s sons, daughters and son’s 
daughters,-where there are two or more sisters and no 
uterine brother, they take two-thirds of the property. 


* It U the orthodox option that the graiidfa|her exclades brethren of 
the whole blood and those by the same father only." Among the Schias, 
who adhere to the doctrine of the two dUciples, the cobtiary opinion is 
nmintained. The tarns ** graadfather^^aad ** grandmother'* am intended 
to include all anceshurs, in whatortfr de|^0 of a«cent| between whom and 
the deceased no femtUrihleryeAes. • 


Of Sharers and Residudries. 5 

25. Where there are daughters rar son’s daughters Of the mum. 
and no brothers, the sisters take what remains after the 
daughters or son’s daughters have realized their shares: 
such residue being half, should there be only one 
daughter or son’s daughter, and one-third should there 1 

be two or more. ^ 

$ 

36. A distinction is made between the two descrip- or hair bn>. 
tions of half brothers and half sisters. Half brothers 
and half sisters, who arc by the same father only, can of those by 
never inherit a half brother’s estate while there are both ^ 

t&ar only. 

brothers and sisters by the same father and mother, but or th m by 
those by the same mother only, do inherit with brethren |^®^ ®^® “»• 
of the whole blood. 

27. Where there is only one sister by the same father Ofhaif sisten 
and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take one- 

sixth as their legal shares. 

28. Where there are two or more sisters by the same of the 
father and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take nothing. 

29. Where however the half sisters by the same father of the 
only, have an uterine brother, they each fake a share 
equal to half of what is allotted to him. 

30. Among brothers and sisters by the same mother Brothen and 

only, difference of sex makes no distinction in the amount 

of the shares, contrary to the case of brothers and sis- ®"*y taherft 

equally; but 

ters by the same father and mother, and brothers and the general 

sisters by the same father only; but the general rule of 

a double share to the male applies to their issue. the male ap. 

pUee to their 

_ iMue. 

31. Where there is one brother by the same mother of. hair bro. 
only, or one sister by the same mother only, his or her tbw ud a 




Of Sharers. 


half aiiter by 
the fame me- 
ther.' 

Of two or 
more. 


share is one-sixtbj proyide^ there ^re no children of 
the deceased nor son’s children, nor father, nor grand¬ 
father, and where there are two or more children by the 
same mother only, their share i9 one-thjird. 


Ofthefotber. 32 . Where thess is a SOU of the deceased, OX son’s son, 
how low soever, the father will take one-sixth. 


or the mo* d3. Where there are children, or son's children, how 
***^* low soever, or two or more brothers and sisters, the 

mother will take one-sixth. 

Oftha fame, — $4. Where there are no children^ nor son’s children^ 

and only one brother or sister, the mother w ill ta^ke one- 
third with a widow or a widower, if she have a grand- 
fother to share with instead of a father; but a third of 
the remainder only, after, the shares of the widow or 
widower have been satisfied, if there be a father to 
share with her. 


Ofthagmnd* 35* Grandfathers can never take any share of the 
father. property where there is a father. 

/ 

Share of. 36- Where there is a son of the deceased or son’s son, 
how low soever, and no father, the grandfather will take 
one-sixth. 


Of the giaiid- 37. Grandmothers can never take any share of the 
mother. property where there is a mother, nor can paternal 
grandmothers inherit where there is a father. 


Of phteraal 
female ances¬ 
tors. 

ExeeptioD. 


88. Paternal female ancestors of whatever degree of 
ascent are also excluded by the grandfather, except the 
father’s mother; she not being related through the 
grandfather. 


Share of 39. The share of a maternal grandmother is one-sixth, 
grandmotherfc the same share belongs to the paternal grand¬ 
mother where there is no father. 
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Of distant kindred. 


40. Two or three grandmothers being of equal degree, or two or 

more fi:raDd< 
mothers. 


share the sixth equally. 


41. But grandmothers who are nearer in degree to the Ti>r c^. 
deceased, exclude those who arc more distant. more distaot. 


42. A maternal grandfather and the mother of a ma-orr^lse antes, 
temal grandfather are not entitled to any specilic share, *^**’^'*’ 
they being tenned false ancestors, and not included in 
the number of sharers or residuurics. 


SECTION III. 

Of distant kindred. 

43. Where there is no son, nor daughter, nor son’s 
son, nor son’s daughter, however low in descent, nor fa¬ 
ther, nor grandfather, nor other lineal male ancestor, 
nor mother, nor mother’s mother, nor father’s mother, 
nor otlier lineal female ancestor, nor widow, nor husband, 
nor brother of the half or whole blood, nor sons, howOfOic first 
low soever, of the brethren of the Avholc blood or of lanrkinii're'i. 
those by the same father only, nor sister of the half’ or 
whole blood, nor paternal uncle, nor paternal uncle’s 
son, how low soever, (all of w'hom arc termed cither 
sharers or residuaries),* the daughter’s children and tlie 
children of the son’s daughters succeed; and they are 
tenned the first class of distant kindred. 


44. In default of all those above enumerated, the or the wcond 
grandfathers and grandmothers of that description, who 


* or the persons here enumemted the fuilowini; males are lo^al 
sharers, namely, the father, the grandfather or other lineal male ancestor, 
the husband and the brother of the half blood by the same mother ouly^ 
and the following females, namely the daughter, the .stm’s daiii'ht«*r, tho 
widow, the mother, the gran dmother, the sister by the saiiK* lather and 
mother, the sister by the father only and the sister by the same mother 
only. The shares of these persons vary according to circiimstiinre.s, and 
in particular instances jumeufthem (as has been shown) are liafile to 
elusion altogether. The rest of the persons enumerated are residuaries 
va\jf and have no specific shares. 
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Of distant kindred. 

are neither sharers nor residuaries, succeed; and the;^ 
are termed the second class of distant kindred. 

Of the third • 45 ^ Jq their default the sister’s children, and the bro- 

clasi* 

tber's daughters, and the sons of the brothers by the 
same mother only, succeed; and they are termed the 
third class of distant kindred. 


Of the fonrth 4 (j. In their default the paternal aunts and uncles 
by the same mother only, and maternal uncles and aunts 
succeed; and they are termed the fonrth class of distant 
kindred. 


or their 
childran. 


Exception in 
the case of an 
enfranchised 
•lave. 


47 . In their default the cousins, that is, the children 
of paternal aunts and uncles by the same mother only, 
and of maternal uncles and aunts succeed. 

48. There is an exception to the above general rules, 
relative to the succession of distant kindred after re- 
sidnarics. If the estate to be inherited belonged to an 
enfranchised slave, his manumittor and the heirs of 
such manumittor inherit, in preference to the distant 
kindred of the deceased. 


Rales for the 49. The rule with regard to the succession of the 
the fint - hff i F. class of distant kindred is, that they take according 
to proximity of degree, and when equal, those who 
claim through an heir have a preference to those who 
claim through one not being an heir. For instance, 
the daughter of a son’s daughter and the son of a daugh¬ 
ter’s daughter are equidistant in degree from the an¬ 
cestor ; but the former shall be preferred, by reason of 
the son’s daughter being an heir, and the daughter’s 
daughter not being an heir: if there should be a num¬ 
ber of these descendants of equal degree, and.all on the 
same footing with respect to the persons through whom 
they claim, but the sexes of the ancestors differ in any 



9 


Of distant kindred. 

■tage of ascent the distribution will be made with refer¬ 
ence to such difference of sex; regard being had to the 
stage at which the difference first appeared: for in¬ 
stance, the two daughters of the daughter of a daugh¬ 
ter's son will get twice as much as the two sons of a 
daughter's daughter’s daughter; because one of the 
ancestors of the former was a male, whose portion is 
double that of a female.* 

50. Tho succession also, with regard to the second For the imo- 
class of distant kindred, is regulated nearly in tlie same second 
manner, by proximity, and by the condition and sex of 
the person through whom the succession is claimed 
when the claimants are related on the same side; when 
tho sides of relation differ, two-thirds go to the pater¬ 
nal, and one to tlic maternal side, without regard to 
the sex of the claimants.f 


51. The same rules apply with regard to the third as For the ene. 
to the first class of distant kindred; for instance, the 
brother’s son’s daughter and the sister’s daughter’s son 
are equidistant in degree from the ancestor; but tho 
former shall be preferred by reason of the brother’s son 


being a residuary heir, and where they are equal in this 
respect the rule laid down for tlie first class is applica¬ 
ble to this. 


• Tlift opinion of Aboo Yoo.iuf is that where the claimants are on thfl 
same footing with respect to the persons Ihrotif^h whom they claim, re* 
Kard should be had to the soxes of the claimants and not to the sexes of 
their ancestors. But this, although the most simple, is not the most 
approved rnle. 

tThe rule may be thus exempli&ed. His elfUmaaU being a maternal 
grandfather and the mother of a miitemal grandfather, the former being 
more proximate excludes the latter; but suppose them to be the father 
^ a raatem^ grandfather and the mother of a maternal grandfather; 
here the claimants are equal in point of proximity; the side of their 
relation is the same and they are equal with respect to the sex of the 
pei^D ibroagh whom they claim, and in this case the only method of 
making the distribution is by having regard to the sexes of the clainants 
ud by giving a doable share to the male* 

C 



•t;10 Of distant kindred. 

For the sue- 53 , With regard to the fourth class all that need bt 

fourtu"class/^=said is, that (the sides of relation being equal) uncles 

and aunts of the whole blood are preferred to those of 
the half, and those who are connected by the same 
father only arc preferred to those by the same mother 
only. Where the strength of relation is also equal, as, 
for instance, whore the claimants are a maternal uncle 
and a inatornal aunt, of the whole blood, then the rule 
is, that the male shall have a share double that of the 
female. Where Iiowcv<t one claimant is related through 
the fatlu'r only, and the other is related through the 
motlicr only, the claimant related through the father 
shall exclmh; the; other if the sides of their relation are 
the same; for instance, a mutemal aunt by the same 
father only, will exclude a inntcnial aunt by the same 
motluT only; but if the sides of their relation differ; 
for instance if one of the claimants be a paternal aunt 
l)y the same father and mother, and the other be a 
maternal aunt by the same father only, no exclusive 
prcfcrciu e is giv(ui to the tormer, though she obtains 
two shares in virtue of her paternal relation. 


F5r the suc¬ 
cession of 

their chiliircu. 


53. The succession of the children of the above class, 
that is, the cuusius, is regulated by the following rules:— 
propinquity to the ancestor is the first rule. Where 
that is equal, the claimant through an heir inherits be¬ 
fore the claimant through one not being an heir, without 
respect to the sex of the claimants; for instance, the 
daughter of a paternal uncle succeeds in preference to 
the son of a paternal aunt—unless the aunt is related 
on both the father’s and mother s sides, and the relation 
of the uncle be by the same mother only. But where 
the son of a paternal aunt by the same father and mo¬ 
ther, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together, 
the latter will not be excluded by the former; the only 
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Of distant kindred. 

• 

difference is, that two-thirds are the right of the claim¬ 
ant on the paternal side, and one-third that of the 
claimant on the maternal side. Should there be no 
difference between the strensth of relation, the sides or 
the sexes of the persons through whom they chiiin, regard 
must be had to the sexes of the claimants themselves. 

54 . In the distribution among the descendants of this 
class, the same rule is applicable as to the descendants 
of the first class; for instance, ihe two daughters of the 
daughtcTof a paternal uncle s son will gel twice as much 
as (he two sous of the daughter of a paternal uncle’s 
daught^T, supposing the relation of the uncles to be the 
same, and in case of equality in all other respects re¬ 
gard must be hud as above, to the sexes of the clai¬ 
mants.*^ 

55. In default of distant kindred, ho has a right to 
succeed whom tho deceased ancestor acknowledged con- 
ditioually, or unconditionally, as his kinsman: provided 
the acknowledgment was never retracted, aiul provided 
it cannot be established that the person in wliose fa¬ 
vour the acknowledgment was made belongs to a dif¬ 
ferent family. 


• In r..nMa**Tine the doclrine of succession of distant kindred ntten- 
tinn mu^l hr paid to (lie r.dh>win« points. First, thrir rohilivo distance 
in dci;rt*r of relation from the decfasrd. whether a Kroalrr or IcsHor 
Dumhrr of dei;rrps T(mo\ed, SwomUy, it must hr ascertained whcthcT 
any of the rlaimnnts are the children of heirs. If so prcforenci! must 
be Hlmwn to such children; Thirdly their slreii;^ih of rrlalinn. whether 
they are of the half or whole blood; Fourthly Ihi-ir sides of relation 
whether connected by the Cither's or mother’s side; and Fifthly, the sexes 
oi the persons IhrouKh whom they claim, whetlier male or female. With 
respect to this latter point however u differenee of opinion exists; it 
beini? maintained hy some authorities that caitcHs parihun riore;;ard hIiouIcI 
be had to the mere sex of the person lhrouj,di uhom the f hum is made, 
but that the adjustment should be made according to the sex of the 
claimants themselves. Jtut the contrary is the more approved doctrine. 
It should he lecollected loo, that, whenever the sides o| rehuion differ, 
those connected through the father arc entitled to twice: as much as those 
connected through the mother, whatever may be the sexes of the clai- 


For the suc¬ 
cession of tli» 
descendants 
of their chil¬ 
dren. 


Of those who 
succeed in 
default of dis¬ 
tant kindred. 
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Of the Public 
Treacury. 


Rule where 
the shares are 
a half and a 
fourth* 


A halfand an 
eighth. 


A half, a 
fourth and aa 
eighth cannot 
occur toge* 
iber* 


A sixthaada 
IhiitL 


A sixth and 
|vo4Uids« 


Primary Rules of Distribution. 

• 

56. In default of all these, there being no Will, the 
property will escheat to the Public Treasury; but this 
only where no individual has the slightest claim. 

SECTION IV. 

Primary Rules of Distribution. 

57. Where there are two claimants, the share of ono 
of w horn is half, and of the other a fourth, the division 
must be made by four; as in the case of a husband and 
an only daughter, the property is made into four parts, 
of which the former takes one and the latter two. The 
remaining fourth will revert to the daughter. 

58. Where there are two claimants, the share of one 
of whom is half, and of the other an eighth, the division 
must be made by eight; as in the case of a wife and a 
daughter, the property is made into eight parts, of 
which the daughter takes four and the wife one. The 
surplus three shares revert to the daughter. 

59. No case can occur of two claimants, the one en> 
titled to a fourth and the other to an eighth; nor of three 
claimants, the one entitled to half, the other to a fourth, 
and the third to an eighth. 

60. Where there are two claimants, the share of one 
of whom is one-sixth, and of the other one-third; as in 
the case of a mother and father being the only claim¬ 
ants, the property is made into six parts of which the 
mother takes two and the father one as his legal share. 
The surplus three shares revert to the father. 

61. Where there are two claimants, the share of one 
of whom is one-sixth, and of the other two-thirds; as in 
the case of a father and two daughters being the only 
claimants, the property is made into six parts, of which 
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Primary Rules of Distribution. 

• 

the father takes one as his legal share, and the two 
daughters four. The surplus share reverts to the father. 

(52. Wliere there arc two claimants, the share of one A thirs and 

. « . . I • 1 • two-lliirrts. 

of whom is one-third, and of the other two-thirds; as m 
the case of a mother and two sisters, the property is 
nia'.lc into three parts, of which the mother takes one 
and the two sisters two. 


(>3. No ca§c can occur of three claimants, the one A sixth n 

third and two- 

entitled to one-sixth, the other to one-third, and the other thirds raimot 


to two-thirds. 


occ ur toge* 
Iher. 


64. Where a husband inherits from his childless wife, A hair with a 

811th a third 

(his sliarc in this case being onc-halQ, and there arc or two-thirds. 
otlier claimants entitled to a sixth, a third, or two-thirds, 

.such as a father, a mother, or two sisters, the division 
must bo by six. 


Go. Wiierc a husband inherits from his wife who A fourth with 
leaves cliildroii, or a wife from her childless husband (the 
shares of these persons respectively in these cases being thirds, 
one-fonrth), and there arc other claimants entitled to 

one-sixth, one-third, or two-thirds, the division must be 
by twelve. 


66 . Where a wife inherits from her husband, leaving An eisbih 
children, her share in that case being one-eighth, and Third"r two-* 
there are other claimants entitled to one-sixth, one-^**^**** 
third, or two-thirds, the division must be by twenty-four. 


67. Where six is the number of shares into which it or the en- 
is proper to distribute the estate, but that number does 
not suit to satisfy all the sharers without a fraction, it 
may be increased to seven, eight, nine, or ten. 



I'A 

Of twelve. 


If twenty- 
uur* 


Equal num¬ 
bers* 


Concordant. 


Oompoait. 


Prime. 


Principlfa of 
diaiributiuu. 


First princi 

pie. 


Rules of distribution 

68 . Where twelve is the number, and it does not ' 
suit, it may be increased to thirteen, fifteen, or seventeen., 

09. Where twenty-four is the number, and it docs not 
suit, it may be increased to twenty-seven. 

SECTION V. 

Itu/es of diJitribution among numerous claimants, 

70. Numbers are said to be mootumasiU or equal, 
where they exactly a^rce. 

71. They arc said to be mooludakhilj or concordant, 
where the one number being multiplied, exactly mea¬ 
sures tlie other. 

72. They are said to be mooimvafiq, or composit, 
where a third number measures them both. 

73. They are said to be mootubayun, or prime, where 
no third number measures them both. 

74. There arc seven rules of distribution, the first 
three of which depend upon a comparison between the 
number of the heirs and the number of the shares; and 
the four remaining ones upon a comparison of the num¬ 
bers of the different sets of heirs, after a comparison of 
the number of each set of heirs with their respective 
shares. 

75. The first is when, on a comparison of the number 
of the heirs and the number of shares, it appears that 
they exactly agree, there is no occasion for any arith¬ 
metical process. Thus, where the heirs are a father, a 
mother, and two daughters, the share of the parents is 
one-sixth each, and that of the daughters two-thirds. 
Here, according to principle 61, the division must be 
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among numerous claimants. 

by six; of which each parent takes one, and the te- 
maining four go to the two daughters. 


70. The second i.s when, on a comparison of the num- pnnei- 
ber of the heirs and the number of shares, it appears 
that the heirs cannot get their portions without a frac¬ 
tion, and that some third nmnber measures them both, 
when tlu-y me (crnicd mootuu-ajifi, or coinposit; as in 
the case of a f.ither, a mother, and ten daughters. Hero 


accordin'' to pnnciple 01, the division must be by six- 
But whi n each parent has taken a sixth, there remain 
only four to be di.stribntcd among the ten daughters, 
which cannot be done without a fraction; and on a com¬ 
parison of the nnmlter of heirs who cannot get their 
portions without a fraction, and flic number of shares 
remaining for them, they apjiear to be compo.sit, or a- 
gree in two. Tn this case tlic rule is, (hat half the num¬ 


ber of such lieirs. 


which is .'5, must be multiplied into the 


number ot the original division 0: thus 5x 0 =30; of 
which the parents take ten or five each, and the daugh¬ 
ters twenty or two each. 


77. 'flic third is w hen, on a comparison of the number Third pnnci- 
«d th.' heirs and the number of shares, it appears that**'®' 
the heirs . .-irinot their portions without a fraction 
and tl.m there is one over and above between the num¬ 
ber of such heirs, and the number of shares remaining 
for them. 'Phis is termed nmoluhaym,, or prime, as in 
the case of a father, a mother, and five daughters. Here 
also according to principle Gl above quoted, the divi- 
•sion must be by six. But when each parent has taken 
a sixth, there remain only four to he distributed among 
the five daughters, which cannot be done without a 
fraction, and on a comparison of the number of heirs 
who caiiHot get their portions without a fraction, and 
t e number of shares remaining for them, they appear to 
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Rules of distribution 

be mootubayun, or prime. In this case the rule is, that 
the whole number of such heirs, which is five, must be 
niulliplicd into the number of the original division. 
Thus 5x6=30; of which the parents take ten or five 
each, and the daughters twenty or four each. 

Fourth prill- 78 . The fourth is when, on a comparison of the dif- 
ferent sets of heirs, it appears that one or more sets 
cannot get their portions without a fraction, and that 
all the sets arc mootumasil, or equal, as in the case of 
six daughters, three grandmothers, and three paternal 
uncles; in which case according to principle Gl, the di¬ 
vision must be by six. Here in the first instance, a com¬ 
parison must be made between the several sets and their 
respective shares. The share of the daughters is two- 
thirds, but two-thirds of six is 4, and 4 compared with 
the number of daughters G, is niootuwajiq, or cornposit, 
agreeing in two. The share of tiie three grandmothers 
is one-sixth, but one-sixth of six is 1, and 1 compared 
with the number of grandmothers is mootabayav, or 
prime. Tlic remaining share which is one, will devolve 
on the three paternal uncles; but one compared with 
three is also mootubayun, or prime. 

Then the rule is, tliat the sets of heirs themselves must 
be compared with each other, by the whole where it ap¬ 
pears that they were mootudakhil, or concordant; or 
mootubayun, or prime; and by the measure where it 
appears that they were mootuwafiq, or cornposit, and if 
agreeing in two by half. In the instance of the daugh¬ 
ters, the result of the former comparison was, that they 
agreed in two; consequently the half of their number 
must be compared with the whole number of the grand¬ 
mothers and of the uncles, in whose cases the comparison 
showed a prime result. Thus 3=3 .and 3=3, which 
being mootumasil, or equal, the rule is, that one of tho 
numbers be multiplied into the number of the original 
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division. Thus 3 X 6=18, of which the daughters will 
take (two-thirds) twelve, or two cacti; the graudniothers 
will take (a sixth) three, or one each, and the paternal 
uncles will take the remaining three or one each. 


79. The fifth is when, on a comparison of the dillercnt princi- 

i)lo* 

sets of heirs, it appears that one or more sets cannot 
^et tUcir portions without a fraction, and that the sets arc 
m^otudakkil^ or concordant; as in the case of four wives, 

3 grandmothers, and 12 paternal uncles. In this cast;, 
according to principle 05, the division mu.'^l be by twelve. 

Here in the first instance, a comparison Tuust be made 
between the several sets and their respective shares. 

Thus the share of the four wives is one-fourth; but the 
fourth if twclvu is 3, and 3 compared with tlu* number 
of whes is rnoolabayuu^ or prinu;. The share of the 
three grand!nothe;s is one-sixth; but the sixth of twelve 
is 2, and 2 compared with the number of grandmothers 
is al.so prime. The remriining shares, which are seven, 
will devolve on the twelve paternal uncles; but 7 com¬ 
pared with 12 is also prime. 

Then the rule is, that the sets of heirs themselves 
must be compared, the whole of ca<di with the whole of 
each, as the preceding results sliow that they arc prime, 
on a comparison of the several heirs with their respec¬ 
tive shares. Thus 4 X 3=12, and 3 X 4=12, which be¬ 
ing concordant, the one number measuring the other 
exactly, the rule is, that the greater number must be 
multiplied in to the number of the original division. 

Thus 12X12=144; of which the wives will get (one- 
fourth) thirty-six, or nine each, the grandmothers (u 
sixth) twenty-four, or eight each, and the paternal uncles 
the remaining eighty-four, or seven each. 

80. The sixth is when, on a comparison of the dif- Sixth priaci- 
ferent sets of heirs, it appears that one or more sets 
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cannot get their portions witliont a fraction, and that 
some of the sets are moolumifiq, or composit, with ea(^ 
other; as in the case of four wives, eighteen daughters, 
fifteen female ancestors, and six paternal uncles; in 
which case, according to principle G6, the originardi- 
vision must be by 24. Here in the first place, a com¬ 
parison must be made between the several sets and their 
respective shares. Thus the share of the four wives is 
an eighth; but an eighth of 24 is 3, and three compared 
with the number of wives is mootubayun, or prime. 
The .share of the eighteen daughters is two-thirds; but 
two-thirds of 24 is 16, and 16 compared with the num¬ 
ber of daughters 18, is composit, and they agree in 2. 
The .share of the fifteen I’einale ancestors is one-sixth; 
but a sixth of 24 is 4, and 4 compared with the number 
of female ancestors 15, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles as 
residiiaries; but one and six are prime. 

Then the rule is, that the sets of heirs thi'mselves 
must be compared; by the whole where the preceding 
result shows that they were jiriine, and by their mea¬ 
sure, where it shows that they were composit. Thus 
4x2=0—1, which being prime, the one number must 
be multiplied by the other. This result must then be 
compared with the whole of the third set; because the 
preceding result shows that set to have been prime 
Thus 15X2=3(>-6 and 6 = 15-9 and 6 = 9-3, which 
agreeing in 3, the third of one number, must be multi¬ 
plied into the whole of the other. This result must also 
be compared with the whole of the fourth set; because 
the preceding result shows that set to have been prime. 
Thus 6x 30= 180, which being concordant, or agreeing 
in six, the sixth of one number must be multiplied into 
the whole of the other, but as it is obvious that by this 
process the result would still be the same, multiplication 
is needless. Then this result must be multiplied into 
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the number of the original division. Thus 180x24* 

4320, of which the four wives will get an eighth, five 
hundred and forty, or one hundred and thirty-five each; 
the eigldccn daughters two-tliirds, two thousand eight 
hundred and eighty, or one hundred and sixty each; the 
lemale ancestors one-sixth, seven hundred and twenty, 
or forty-eight each; and the paternal uncles die remain¬ 
ing one hundred and eighty, or thirty each. 

81. The seventh and last is when, on a comparison Sev«>iiiii pnn- 
of the different sets of heirs, it appears that all the sets 
are mootubayun, or prime, and no one of tliem agrees 
with tlie other; as in the ca.se of two wives, six feiiude 
ancestors, ten daughters, and seven paternal uncles. 

Here according to principle (50, the original division 
must be by 24. 

In the first instance, a comparison must be made lu)- 
tween the several sets of heirs and their respective 
shares. Thus the share of the two wives is one-eighth; 
but the eighth of 24 is 3, and 3 compared with the num¬ 
ber of wives is prime. The share of the six lemale 
ancestors is one-sixth; but the sixth of 24 is 4, and 4 
compared witlr the number of female ancestors, is com- 
posit, or agrees in two. The share of the ten daughters 
is two-thirds; and two-thirds of 24 is 16, and 16 com¬ 
pared with the number of daughters is also composit, 
or agrees in two. The remaining share, which is one, 
will devolve on the seven paternal uncles; but 1 and 
7 are prime. 

Then the nile is, that the sets of heirs thcm.sclvcs 
must bo compared; by the whole where the j)reccding 
result shows that they were prime, and by tlic half or o- 
ther measure, where it shows that they were composit. 

Agreeably to this rule the whole of the first set of heirs 
must be compared with half of the second: thus 2=3 
—1, which numbers being prime must be multiplied 
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into each other. Then the result must be compared 
with the half of the next set, the former result here also 
having agreed in 2. Thus 5=6—1, which being prime, 
must be multiplied into each other. Then the result 
must be compared with the whole of the next set, the 
former result here having been prime. Thus 7x4= 
30-2 X 3=7—1, which being also prime, must be mul¬ 
tiplied into each other. Thus 30x7=210, in which 
rase the rule is, that this last product must be mul¬ 
tiplied into the number of the original division. Thus 
210 X 2-l=.'>040, of nhich the wives will take an eighth, 
six liniidred and thirty, or three luimlred and fifteen 
each; the female ancestors a .six!!«, eight hundred and 
forty, or one hundred and forty each; the d lughters two- 
thirds, three thousand three hundred and sixty, or three 
hundred and thirty-six each; aiul liic paternal uncles 
tlie remaining two hundred and ten, or thirty each. 


Kulc fi>r {!<{- 

sharps ttCdiC 
forpiit sets of 
hrirs. 


82. AVIien the whole number of.shares, into which an 
estate should be made, has been fonne, the mode of as¬ 
certaining the number «if portions to which each set of 
heirs is entitled, is to multiply the portions originally 
assigned them,by the same number by which the aggre¬ 
gate of the original portions was multiplied; as an easy 
example of which rule the following case may be men¬ 
tioned. There arc a widow, eight daughters, and four 
])aternal uncles; the .shares of the two first sets being 
one-eighth and two-third.s, the estate, according to prin¬ 
ciple 60, must be made originally into 24 parts, of which 
the widow is'cntitled to 3, the daughters to 16, and there 
remain 5 to be divided among the four paternal uncles, 
but which cannot bo done without a fraction. Here 
the proportion between the shares and the heirs who 
cannot get their portions w'ithout a fraction, must be 
ascertained, and 4=5 — 1, being prime, the rale is, (see 
No. 77,) to multiply the number of the original division 
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bv the M’holc number of the heirs so situated. Tlius 
24 X 4 = J)(). Here to find the shares of each set mul¬ 
tiply what each was orijrinally declared entitled to, by 
the number by which the atrffrefjate of all the original 
portions was niiiltiplied. ThusJJx4 = 12, the share of 
the widow; lf>x4 = 64, the share of the daughters; and 
5x4^20, the share of the paternal uncles. 

83. To find the portion of each indi^idual in the se- 

‘ . . I , rortainiriir the 

vrral sets of heirs, ascertain how many times the number shai'r‘»uf pnrli 
orp*Tsoiis in each sol may be multiplied iiilo the num- 
her ofshares ultimately assif^ned to each set. Tims 8x ofbeir*. 

S^t>4, and 5x4=20. Here eight will be the share of 
each daughter, and four the share of each paternal un¬ 
cle, which, with the twelve which form(;d the sliare of 
tlie w idow, will make up the required number iiinely-«ix. 


SECTION VI. 

Of ni fiiiion frotn and partial surrender nf Inheritance. 

84. lixcliKsion is either entire or i)artial. By entire *lescri^ 
rvclusion is meant, the total privation of right to in- sion. 
herit. By partial exclusion is meant, a diminution of 
the portion to which the heir would otherwise be entitled. 

Entire exclusion is brought about by some of the per¬ 
sonal disqualifications enumerated in principle (t>), or 
by the intervention of an heir, in delault of whom a 
claimant would have been entitled to lake, Init by rea- Explanation 
son of whose intervention he has no right of inhcriUincc. ‘ 


85. Tho.se who are entirely excluded by reason of per- ’’bat cas. 
.sonal disqualification, do not cxtdudc other heirs, cither excluded Lir 
entirely or partially; but those who arc excluded by rea- ciudea'oibwi. 
son of some intervening heir, do in some instances par¬ 
tially exclude others. 
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Kuletf irhcro 
on(! of the 
lit'irH ntakos ^ 
partial 8iirrt*ii 
Hit of hi4 
riijht. 


neHiution of 
the iucrease. 


Of the increase, 

8f5. For instance, a man dies, leaving a father, a 
mother, and two sisters, who are infidels. Here the 
mother will get her third, notwithstanding the existence 
of the two infidel sisters, who are excluded by reason of 
their personal disqualification; but had they not been 
infidels, she would only havti been entitled to a sixtli^ 
although the sisters, who partially exclude her, are 
themselves entirely excluded by reason of the inter¬ 
vention of tlie father. 


87. If one of the heirs c hoose to surrender his portion 
. of the inheritance for a consideration, still he must bo 
■ iiiclnded in the division. Thus in the case of there be¬ 
ing a husband, a motlicr, and a paternal uncle, the 
shares are onc-lialf and oue-third. Here according to 
prinrij)lo (J J, the property must be made into six shares; 
of w'hic li the Inisbaud w as entitled to three, the mother 
to two, and the paternal uncle, as a residuary, to tlie re¬ 
maining one. Now" supposing the estate left to amount 
to six lacks of Rupees, and the husband to content him¬ 
self with two, still as far as aflccts the mother, the 
division must be made as if he had been a party and of 
the remaining four lacks the mother must get two; «- 
Iherw'ise, w"ero he not made a party, the mother would 
get only onc-third of four, instead of one-third of six 
lacks as her legal share, and the remainder would go to 
the uncle as residuary. 


SECTION VIT. 

Of the increase, 

-i. 88. The increase is where there arc a certain number 
of legal sharers, each of w"hom is entitled to a specific 
portion, and it is found, on a distribution of the shares 
into which it is necessary to make the estate, that there 
is not a sufficient number to satisfy the just demands of 
all the claimants. 



23 


Of the Return. 

8n. It takes effect in three ciiscs; either when tlie Casn* in 

. - which it takes 

estate should bo made into six shares^ or wlien it should otivet, 
be made into twelve, or when it slunild be made into 
twenty-four. See ])riiiciples ((>7, (58, C9). One example 
will sullicc: 

90. A woman leaves a hu.sband, a dnujjbter, and both “f- 

parent.s. Here the property should bo made into twelve 
liarl.s, of which, after the husband has taken his fourth 
or three, and the ijarcnts have taken their two-.'jixths 
or four, there nunain only tive shares for the daujfhter, 
instead of six, or the moiety to which by Law she is 
entitled. In this case the number twelve, into wbieh 
it was necessary to iiiakt; the estate, must be inercastal 
to thirteen, witli a view «)f enabling the daughter to 
realize six shares of the property. 

SECTION VIII. 

Of the Return. 

91 The return i.s wh(;rc there being no re.sidnaries, of 

tln! rclurn, 

the .surplus, after the di.stribiition of the share.s, returns 
to the .sharers, and the doctrine of it is as follows: 


.92. It takes effect in four cases; first, where there Cir'^uinsi.m- 
is only one class <»f sliarcrs unassociated with those not "lii,'i"a i»ius 
entitled to claim the return, as in the iiistanen of two 
daughters, or two sisters; in which ca.se tiie .surplus firHt caso t.x- 
innst be made into as many shares as there are sharers, *“"1’’" '’*■ 
and distributed among them equally. 


93. Secondly, where there are two or more classes of 'aso 
sharers, unassociated with those not entitled to claim 
the return, as in the instance of a mother and two 
daughters; in which case the surplus must be made into 
as many shares as may correspond with the shares of 
inheritance to which the parties arc entitled, and dis- 
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ThirfI cflse ex 
luaplo oi'. 


Fourth CA8t 
example of. 


Of the Return. 

ttibtited accordingly. Thus the mother's share being 
one-sixth, and the two daughter’s share two-thirds, the 
suri)[us must be made into six, of which the mother 
will take two and the daughters four. 

0-1. Thirdly, when there is only one class of sharers, 
associated with those not entitled to claim the return, 
as in the instance of three daughters and a husband; 
in which case the whole estate must be divided into 
the smallest number of shares of wtiich it is susceptible, 
consistently, with giving the person excluded from the 
return his share of the inheritance, (which is in this 
case four), and the husband will take one as his legal 
share or a fourth, the remaining three going to the 
daughters as their legal shares and as the return; but 
if it cannot be so distributed without a fraction, as ia 
the case of a husband and six daughters, (three not being 
capable of division among six), the proportion must be 
ascertained between the shares and sharers. Thus 3 x 
2==(>, which agreeing in three, the rule is, that the num¬ 
ber 4, into which the estate was intended to he distri¬ 
buted, must be multiplied by 2, tliat is, the measure or 
a third of the number of those entitled to the return. 
Thus 4x2 = 8, of which the husbavJ will take two. 
and the daughters six or one each; and if on a compa¬ 
rison as above, the result should be prime, as in the 
case of a husband and five daughters, the number 4, 
into w'hich it was intended to distribute the estate, 
must be multiplied by 5, or the whole of the number of 
those entitled to a return. Thus 4X5 = 20, of which 
the husband will take fi\ e, and the daughters fifteen or 
three each. 

05. Fourthly, where there are two or more classes of 
sharers, associated with those not entitled to claim the 
return, as in the instance of a widow, four paternal 
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grandmothers, and six sisters by the same mother only; 
in wliich case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently with giving the person excluded from Uie 
return her share of the inheritaucc, (which is in this case 
four). 1'heii, after the w idow has taken her share, there 
remain three to be divided among the grandmothers and 
half sisters; but the share of the grandmothers is one- 
sixth, and of the half sisters one-third, and here, to give 
them their portions, llic remainder should be made into 
six: but a third and a sixth of this number, amount to 
three, Avhieli agrees with the number to be divided a- 
laong them; of which tlie half sisters will take two, and 
the grandmothers one. Had tlierc been only one grand¬ 
mother, and only tAvo half sisters, there would have been 
no nerossity for any further process, as the grandmother 
Avould have taken one-third, and the tAvo half sisters 
the other Iwo-thirds. But it is obvious, tliat tAVO shares 
cannot be distributed among the six half sisters nor 
one among the four paternal grandmothers Avithout 
a Iractioij. To find the number into which the re¬ 
mainder should be made, recourse must be had to tlie 
seventh principle of distribution. The proportion be¬ 
tween the shares and the sharers respectively must first 
be ascertained- Thus 2x 3 = G, which being composit 
or agreeing in two,and 1x3 = 4-1, Avhich beingprime, 
the whole of one set of sharers must be compared Avith 
the half of the other. Thus 3 = 4 -1, Avhich also be¬ 
ing prime, one of the numbers must be multiplied by the 
other. Thus 3 X 4 = 12 ; and having found this number 
it must be multiplied into that of the original division. 
Thus 4x12 = 48, of which the grandmotlicrs will get 12 
or three cadi, 12 being to 48 as 1 to 4, and the half sis¬ 
ters 24 or 4 each, 24 being to 48 as 2 to 4, and the Avidow 
will take the remaining tAvelve. It is different if the 
shares of the persons entitled to a return, do not agree 

F 
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with the number left for them, alter deducting the share of 
tlic person not entitled to a return, as in the case of a 
widow, nine daughters, and six paternal grandmothers. 
Here the property must in the tirst instance be made into 
eight shares, being the smallest number of which it is 
susceptible, consistently with giving the widow her 
share. Then, after the widow has taken her share, 
there remain seven to be divided among the daughters 
and the grandmotluTs; but the share of the grandmo- 
ihcrs is unc-sixth, and of the daughters two-thirds; and 
here to give them their portions the property divisible 
among them should be made into six parts; but a sixth 
and two-thirds of this number amount to 5, which dis¬ 
agrees with tlio number to be divided among them ; in 
which case llie rule is, that the number of shares of 
those entitled to a return, must be multiplied by the 
number into wdiich it was necessary to make the pro¬ 
perly originally. Thus 8x5 = 40, of which the widow 
will lake 5, the daughters will take 2S, and the grand¬ 
mothers 7. But it is obvious, that 28 cannot be dis¬ 
tributed among the nine daughters, nor 7 among the six 
paternal grandmothers, w ithout a fraction. To find the 
number into which the remainder should be distributed, 
recourse should be had to the sixth principle of distri¬ 
bution. The proportion between the shares and the 
sharers respectively must first be ascertained. Thus 
Ox 3=28-J, and G = 7 — 1, both of which being prime, 
the whole of one set of sharers must be compared with 
the whole of the other set. Thus G=9 —3, w hich being 
concordant or agreeing in 3, the rule is, that the third of 
one of the numbers must be multiplied into the whole of 
tile other. Thus 3 X 6 = 18; and having found this num¬ 
ber, it must be multiplied into that of the preceding 
result. Thus 40 X18 = 720, of which the daughters will 
get 504 or 56 each, 504 being to 720 as 28 to 40; the 
grandmotliers will get 126 or 21 each, 126 being to 720 as 
7 to 40; and the widow will get the remaining ninety. 
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SECTION IX. 

Of vested inheritances. 

Dfi. Where a person dies and leaves heirs, some of Definition of 
whom die prior to any distribution of the estate, tlie ritLcesV * 
sur\ivors arc said to have vested interests in the. inhe¬ 
ritance ; in which case the rule is, tliat the properly of i„ caw 
the first deceased must be apportioned among his sc- ‘’‘'• 

\eral Iteirs living at the time of lii.s death, and it must 
be supposed that they received their respective shares 
accordingly. 

97. The same process must lx; observed with refer- Ditto, 
ence to the property of the second deceased, with tliis 
difference, that the proportion iniust be ascertained be¬ 
tween the number of shares to which the second decea¬ 
sed was entitled at the first distribution, and the number 
into wliich it is requisite to distribute his estate to satisfy 

all Uic heirs. 

98. If the proportion should appear to be prime, tlie Ditto, 
rule is, that the aggregate and individual shares of the 
preceding distribution must be multiplied by the whole 
number ol the shares into which it is necessary to make 

the estate, at the subsequent distribution, and the indi¬ 
vidual shares at the .subsequent di.stributioii mast be 
multiplied by the number of shares to which the deceased 
was entitled at the preceding one. 

99. If the proportion should bo concordant, or com-Diit<». 
posit, the rule is, that the aggregate and individual 
shares of the preceding distribution must be multiplied 

by the measure of the number of shares into which it i.s 
necessary to make the estate at the subsequent distribu- 
(tion, and the individual shares at the subsequent di.stri- 
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bution must be multiplied by the measure of the number 
of shares to which the deceased was entitled at the 
preceding distribution. 

] 00. For instance, a man dies leaving A, his wife, B 
and C, his two sons, and D and £, his two daughters; 
of whom A and D died before the distribution, the 
former leaving a mother, and the latter a husband. 

At the first distribution the estate should be made 
into forty-eight shares, of which the widow will get six, 
the sons fourteen each, and the daughters seven each. 
On the death of the widow, leaving a mother and the 
above four children, her estate should, in the first in¬ 
stance, be made into thirty-six parts, of which the mo¬ 
ther is entitled to six, the sons to ten each, and the 
dauglitors to five each; but being a case of vested 
inheritance, it becomes requisite to ascertain the pro¬ 
portion between the number of shares to which she was 
entitled at the preceding distribution, and the number 
into which it is necessary to make the estate. Thus 
()X(5= 3d, which proving concordant, or agreeing in six, 
the rule is, that the aggregate and individual shares of 
the preceding distribution be multiplied by six, or the 
measure of the number of shares into which it is neces¬ 
sary to make the estate at the second distribution. 
Thus 48 x 6 = 288, and 14x6=84, and 7X6 = 42; but 
the measure of the number to which the deceased was 
entitled at the preceding distribution being only one, 
it is needless to multiply by it the shares at the second 
distribution. On the deatld, of one of the daughters, 
leaving her two brothers, her sister, and a husband, 
her estate should, in the first instance, be made into 
ten parts, of which her husband is entitled to five, her 
brothers to two each, and her sister to. one; but being 
a case of vested inheritance, it becomes requisite to as¬ 
certain the proportion between the number of shares to 
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which she was entitled at the preceding distribution, 
and the number into which it is necessary to make her 
estate. But she derived forty-seven shares from the 
preceding distributions, (five at the second and forty-two 
at the first). Thus 10x4 = 47—7, and 7 = 10--3, and 
3 = 7 — 4, and 3 = 4 — 1, which proving prime or agree¬ 
ing in a unit only, the rnle is, that the aggregate and 
individual shares of the preceding distribution.s he mul¬ 
tiplied by ten, or the whole number of shares into which 
it is necessary to make the estate at the third distribu¬ 
tion. Thus 288 X10 = 2880, and 84 X10=840, and 42 
xl0 = 420, and 6x10= 60, and 10X10 = 100,and5x 
10=GO. Then the shares at the third distribution should 
be multiplied by the number of shares to which the de¬ 
ceased sister was entitled at the preceding distributions. 

Thus 5 X 47 = 235, and 2 X 47 = 94, and 1 X 47 = 47. 

Therefore ol‘ the 2880 shares, the son B will get 840 + 

100 + 94 = 1034 ; the son C 840 + 100 + 94 = 1034; the 
daughter E 420 + 50 -I- 47 = 617; the mother of A 60, and 
the husband of D 235. 


SECTION X. 

Of missing persons andposthumnas children. 

101. The jnoperty of a missing person is kept in a- Of missing; 
beyance for ninety years, [(is estate in this interval 
cannot derive any acce.ssion from the intermediate death 

of others, nor can any person who dies during this in¬ 
terval inherit from him. 

102. If a missing person be a coheir with others, the Of a miicsinfi; 
estate will be distributed a.s far as the others are con- 
cemed, provided they would take at all events, whether “‘ho™. 

the missing person were living or dead. Thus in the 
case of a person dying, leaving two daughters, a miss¬ 
ing son, and a son and daughter of such missing son. 
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In Ibis case the daughters will take half the estate im¬ 
mediately^ as that must be their share at all events; but 
the grandchildren will not take any thing, as they are 
precluded on the supposition of their father's being 
alive. 


Of u child in 103. Whcrc u pcrsou dies leaving his wife pregmint, 

III*; womb, i i i ■ i » i 

ihiire beiiu bc has SOUS, the share ol one son must be reserved 

bous. jjj posthumous sou should be l)oni. 


Of a child in 
the wumb, 
lhf*ri; hoin;; 
hoirH who 
would 8un- 
ce«d only on 
as dofauit. 


104- Whcrc a person dies leaving his wife pregnant, 
and he has no sons, but then' arc other relatives who 
would succeed in the event oidy of his having no child, 
(as would bc the case, lor instance, Avith a brother or 
sister), no immediate distrilnitlon of the property takes 
place'. 


or tlir same 
tiicr*; 
heirs who 
would take ul 
all events. 


105. But if those other relatives Avould succeed at all 
events to some portion, (larger without than wuth a 
cliild, as would lx; tlio ease, for instance, with a mother) 
the property will bc distributed, and the mother will 


obtain a sixth, the share to which she is necessarily 


entitled, and afterwards, if the clivid bc not born alive. 


her portion will be augmented to one-third. 


SECTION XI. 


De Commorientibus. 


Kulenfaiir- IQG. Whcfc tw'o Ol’ iiiorc pcrsoiis mcct with a sudden 
iwo*or^inore death about tho same time, and it is not known which 


nuM'i wiih^a presumed according to one opinion, 

midden death that tlic youiigcst survivcd longcst; but according to 
Hithebame luorc accutate and prevailing doctrine, it will bc 


time. 


presumed tliat the death of the whole party was simal- 
taneous, and the property left will be distributed among 
the surviving heirs, as if the intermediate heirs w'ho died 
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at the same time with the oiiginal proprietor had never 
existed.* 


SECTION XII. 

Of the distribution of assets. 

107. What has preceded relates to the ascertainment Of Haims and 
of the shares to which the several heirs arc entitled ; but 

when the proper number of shares into >vhich an estate 
siiould be made, may have been ascertained, it seldom 
happens that tlte assets of the estate exactly tally with 
such number; in other words, if it be found that the c- 
state should be made into ten, or into fifty shares, it 
woiihl seldom happen that the assets exactly amount in 
value to ten or iifty goldmohurs or rupees. To ascer¬ 
tain the proper shares of the dilFcrcnt sets of heirs and 
creditors in such cases, the following rules arc laid 
down ; 

108. When the number of shares has been found into Rules (or ap- 
whidi the estate should be divided, and the number of 

shares to which each set of heirs is eiitillcil, the former 
number must be compared with this number of the as¬ 
sets. If these numl)ers appear to be prime to each other, 
the rule is, that the share of each set of heirs must bo 


* The following case may be citcrl us ati example of lliis rule. A, it 
and C arc (;randfatlicr, father and son. A and H perish at sea, without 
any particulars of their fate beini; known. In this case, if A have<»(hcr 
9on.«, C will not inherit any of his property, brcai the law recognizes 
no ri^ht by representation, and sons excludes gran Isons. Mr. Christian 
in a note to Ulackstonc's Commentaries (vol. 2. pag •‘ilG) notices a curi- 
>us question that was agitated some time ago, wl ore it was contendiMl 
that when a parent and child perish togethor, and tlic priority of their 
deaths is unknown, it was a rule of the civil law to presiimo that tho 
child survives the parent. He proceeds however to say “ But ishould 
be inclined to think that our courts would require more than prcsiirnptivo 
evidence to support a claim of this nature. Some curiou.s cases de coni’. 
morienliOua may be seen in enuses celebres Z tom ct seq. in om; of 
which where a father and son were slain together in battle and on the 
same day the daughter became a professed nun, it was determined that 
her civil death was prior to the death of her father and brother, anil that 
the brother, having arrived at the age .of puberty, should be presumed to 
hare survived his father/’ 
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Of the distribution of assets. 

multiplied into the number of the assets, and the result 
divided by the number of shares into which it w'as found 
necessary to make the estate. For instance, a man 
dies, leaving a widow, two daughters, and a paternal 
uncle, and property to the amount of 25 rupees. In this 
case, the estate should be originally divided into 24, of 
which the widow is entitled to 3, the daughters to 16, 
and the uncle to 5. Now to ascertain what shares of 
the estate left, tliese heirs arc entitled to, the above rule 
must be observed. TIius 3 X 35 =< 75, and 16 X 25 — 400, 
and 5 x 25—125; but 75-?-24=3 74 , and 400-;-24=16 

and 125-;-24=5 

109. If the numbers are composit, the rule is that the 
share of each set of heirs must be multiplied into the 
measure of tlic number (*f the assets and the result di¬ 
vided by the measure of the number of shares into which 
it was found necessary to make the estate. For in¬ 
stance, a man dies, leaving the same number of heirs as 
above and property to the amount of 50 rupess. Now 
as 24 and 50 agree in 2 the measure of both numbers is 
half. Thus 3 X 25 = 75, and 16 X 25 = 400, and 5 X 25 
= 125, but 75 12 = 6 and 400 12 = 33,* 7 , and 125 

12 = 10 

110. If it be desired to ascertain the number of shares 
of the assets to which each individual heir is entitled, 
the same process must be resorted to, w ith this differ¬ 
ence, that the number of the assets must be compared 
with the share originally allotted to each individual 
heir, and the multiplication and division proceeded on 
as above. For instance, in the above case the original 
share of each daughter was 8 , and 8 x 25 = 200, and 

200 12=16A. 


And of credi- 111. In a distribution of assets among creditors the 
rule is, that the aggregate sum of their debts must be 



Of Partition. 33 

m 

the number into which it is necessary to make the 
estate, and the s!uu of each creditor's claim must be con¬ 
sidered as his share. For instance, supposing the debt 
of one creditor to amount to IG rupees, of another to 5, 
and of another to 3, and the debtor to have left proper- 
t)^ to the amount of 21 nipees. Jly observing the same 
process as that laid down in principle (109), it will be 
found that tlic creditor to whom the debt of IG rupees 
was due, is entitled to 14 rupees, the creditor of 5 rupees 
to 4 rupees G annas, and llie creditor of 3 rupees to 2 
rupees 10 annas. 


SECTION XII. 

Oj' Partition, 

112. Where tw'o persons claim partition of an estate 
which has devolved on them by iulierilanco, it should be 
granted; and so also where one lu ir claims it, provided 
the properly admit of separation without detriment to 
its utility. 

113. But where, tlie ))roperty cannot be so])arated 
without detriment to its se\oral parts, the consent of all 
the coheirs is requisite; so also where the estate con¬ 
sists of articles of dilTercnt species. 


Property 
where conve¬ 
niently parti¬ 
ble .sliouia he 
(listributcd 
ainoinc the 

hrirs at tlio 
desire f>l one 
or moil*. 

Ill olhfMTaso^ 
the distrihii. 
lion should 
not take 
place with¬ 
out the ('’on- 
sent ol all. 


11 1. On the oceasioii of a partilion, (ho property Mode of dis- 
(where it does not consist of money) should be disfri- 
bated into several distinct shares, corresponding with tho 
portions of the eolicirs; eaeli sliarc should Ix^ appraised, 
and then rccour.se should he had to tlrawing of lots. 


115. Another common method of partition is by usu-or pariliion 
fruct, Avhorc each heir enjoys tlic u.se or the protits of tl)e 
property by rotation; but this method is subordinate to 
actual partition and where one coheir demands separa¬ 
tion, and the other a division of the usufruct only, the for¬ 
mer claim is entitled to prcftTciicc in all practicable cases. 
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CHAPTER II. 


OF INHERITANCE ACCORDING TO THE IMAMEEYA, OB 

SCHIA DOCTRINE, 

Tlirrp sourres 1. According to llie tenets of this Sect, the right of 
li'iiiI'ntancL’* inheritance proceeds tiom three different sources. 

Knitmoratiun 2. First, it accrucs by virtue of consanguiiiity- Sc- 
“ *'"■ condly, by virtue of inaniage. Tliirdly, by virtue of 

Willa.* 


Heirs iiy con- 3 . There are tlirec degrees ot heirs ^vho succeed by 

Dan^^uinity . . . . . ■ 

ennbist Virtue of ronsanguiuity; and so long as there is any one 

three dcsrccs. degree, cvcn though a female, none of tlic se¬ 

cond degree can inherit; and so long as there is any 
one of the second degree, none of the third ran inherit. 

i:mi moral ion 4. Tlic lirst degree coiiijiriscs the parents, and the 

liic nlhido- children, and grandchildren, how low in descent soever, 
urto. nearer of whom exclude the more distant. Both 

parents, or one of them inherit together with a eliild, a 
Thoir relative grandchild, or a greatgrandeliild; but a grandchild docs 
not inherit together with a child, nor a greatgrandchild 
together with u grandchild. 


Subdivision 5. This degree is divided into two classes; the roots 
which arc limited, and the branches which arc unlimited. 
The former are the parents who are not represented by 
their parents; tlic latter arc the children w'ho are repre- 


* In a note to his translation of the Hedaya, Mr. Hamilton obserres, 
thatthere is no single word in our langiiaf^e, fully expressive of this 
term. The shortest definition of it is, “ the relation betw'een the master 
(or patron) and his Freedman," but even this does not express the whole 
ineaniDg." Had he proceeded to state ** and the relation between two 
persons who had made a reciprocal testamentary contract/’ the definition 
might have been more complete. 
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scntcd by their ehildron. An individual of one clasii 
does not exclude an individual ol the other, tliough his 
relation to tlic dereased be more proximate; but the 
individuals of eitlna' elass exclude each other iu pro¬ 
portion to their proximity. 

G. No rlaimant has a title to inherit with children. Of coIumm 

... , 1 with cluiUreih- 

but tlie parents, or tlie husband and wite. 


7. The children of sons take the portions of sons, and Of tho sons’ 

It i* I I HmUiaut;btera’ 

the rliildreii ot daughters take the portions ol daugh-oirspring. 
tors, however low iu d<;scent- 


8. The second degree comprises the grandfather, andOfiho second 
grandmother, and oilier ancestors, and brothers, and 
sisters, and their descendants, however low in descent, 
the nearer of whom exclude the more distant. Tho 
greatgrandfather cannot inherit together with a grand¬ 
father ora grandmother; and the son of a brother can- Thnir relative 
not inherit with a brother or a sister; and the grandson 
of a brotlicr cannot inherit with the son of a brotlier, or 
with the son of u sister. 


!). This degree again is divided into two classes; the Subdivisionuf. 
grand-parents and other ancestors, and the brethren 
and their descendanls. Both these classes arc unlimit¬ 
ed, and their representatives in the ascending and 
descending line, may be extended ad iajinilum. An in¬ 
dividual of the one class does not exclude an individual 
of the other, though his relation to the deceased be 
more proximate; I)ut the individuals of cither class ex¬ 
clude each other, in proportion to their proximity. 

> 10. The third degree comprises the paternal and ma- Of th** third 
ternal uncles and aunts and their descendants, the near- *^*^*^*^*^*^* 

'Cr oi whom exclude the more distant. The son of a 



36 


Of Inheritance according to the 

Their relative paternal uncle cannot inherit with a paternal uncle, or 
a paternal aunt, nor the son of a maternal uncle with 
a maternal uncle, or a maternal aunt. 


Atlrtiiional Xhis degree is unlimited in the ascending and 

descending line, and their representatives may be ex¬ 
tended ad infinitum’, but so long as there is a single 
aunt or uncle of the whole blood, the descendants of 
such persons cannot inherit. Uncles and aunts all share 
together; except some be of the half and otliers oi’ the 
whole blood. A paternal uncle by the same father 
only, is <‘xcludcd by a paternal uncle by tlie same father 
and mother; and the sou of a paternal uncle by the 
whole blood excludes a paternal uncle of the half blood. 


Fnnmcratinn 
of oUirr hi'irs, 
of tiu' lUird 
degree. 


12. In dcfiiult of all the heirs above enumerated, the 
paternal and matoTual uncles and aunts of the father 
and mother succeed; and in their default their descen¬ 


dants, to the Tcmotest generation, according to their 
degree of jiroximity to the deceased. In default of all 
those heirs, the paternal and maternal uncles and aunts 
of the grandparents and greatgrandparents inherit, ac¬ 
cording to their degree of proximity io the deceased-"*^ 


CSonf'nal rule 
rcltitivo to the 
halfHtirl whole 
blood. 


13. It is ageucral nile that the individuals of the whole 
blood exclude those of the half blood, who are of the 
same rank; but this rule does not apply to individuals 


Exception. nf diflcrent ranks. For instance, a brother or sister of 
the whole blood excludes a brother or sister of the half 


* There seems to be some similarity between the order of succession 
here laid down, and that prescribed in the English Law for taking out 
Letters of administration: “ In the tirst place the children, or on failure 
of the children, the parents of the deceased, are entitled to the admini¬ 
stration ; both which indeed are in the first degree; but with us the chil¬ 
dren are allowed the preference. Then follow brothers, grandfathers, 
uncles or nephews, (and the females of each class respectively), and 
lastly, cousins. The half blood is admitted to the administration as well 
as the whole, for they are of the kindred of the Intestate." Blackstont^s 
CommenturUs, vol. 2 Paire 504. 
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blood: a son of the brother of the whole blood, hO'Wever, Eiampie. 
does not exclude a brother of the half blood, because 
they belong to different ranks: but he would exclude the 
son of a half brother who is of the same rionk; so also 
an uncle of the whole blood does not exclude a brother 
of the half blood, though he does an uncle of tlie half 
blood. 

14. The principle of the Avhole blood extiudiug the Adiiitinnni 
half blood, is confined also to the same rank, among '^***‘^’*‘ 
collaterals: for instance, generally a neplicAv or niece 
whose father Ava.s of the whole blood, does not exclude 
his or her uncle or aunt of the half blood; cxccju in the 
case of there being a son of a paternal uncle of the whole option, 
blood, and a paternal uncle of the half blood by the 
same father only, the latter of Avhom is excluded by the 
former. 


15. This principle of exclusion does not extend to Aiiditii.n.ii 
uncles and aunts being of different sides of relation ["IJ! 
to the deceased; for instance, a ])atcrnLil uindc or aunt ondiirer. 
of the Avhole blood, does not exclude a matcnial uncle 
or aunt of the half blood; but a paternal uncle or aunt 
of the whole blood, excludes a paternal uncle ttr aunt of , , , 
the half blood, and so likewise a maternal uncle or aunt they are tiie 
of the whole blood, excludes a maternal uncle or autjl 
of the half blood. 


16. If a man leave a paternal uncle of the half blood, Additional 
and a maternal aunt of the whole ])]<-od, the former will , 

the sidos dif< 

take two-thirds, in virtue of his claiming through the fer. 
father, and the latter one-third, in virtue of her idaiming 
through tile mother; as the property would have been 
divided between the parents in that proportion, had they 
been the claimants instead of the uncle and aunt. 
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Of ufrrmi* 
and liull bi*)* 
tors. 


Kiilo ill 1 as<* 
<il' a doublr 
rolaiinii. 


Ol iialrniints 
bv iiiuina'^o. 


l)f (ho siiccos 
5IOII of bus* 
band iiml 
jfo. 


Of Inheritance according to the 

• 

17. The general rule, that those related by the same 
father and mother, exclude those who are related by the 
same mother otily docs not operate in the case of indi ¬ 
viduals to whom a legal share has been assigned. 

18. If a man leave a whole sister, and a sister by the 
same mother only, the former will take half the estate 
and the latter one sixtli, the remainder reverting to the 
whole sister; and if there be more tlian one sister by tluj 
siuiK' mother only, they will take one-third, and the 
remaining two-thirds will go to the whole sister, 

IS), Where there arc two heirs, one of whom stands 
ill a double relation: for instance, if a man die heaving 
a maternal uncle, and a paternal uncle who is also his 
muternal uncle* the former will take one-third, and the 
latter two-thirds, and he will be fiirtlier entitled to take 
oiu‘. hi!If ol' the third whicli devolved on the nmternal 
iinch^; and thus he will succeed altogether to live-sixths, 
leaving the other but one-sixth. 


:20. Secondly, those who succeed in virtue of marriage 
arc thr husband and wife, who can never be excluded 
in any possible ease; and their shares are half for the 
husband, and a Iburth for the wife, where there are no 
( hiidren, ami a fourth for the husband, and an eighth 
for the wife, where there are children. 

21, Wliere a wife dies, leaving no otlicr heir, her whole 
property devolves on her husband; and where a husband 

* The relation of patenml and maternal uncle may exist in the same 
person in (he follo\Mu^ innnacr; A having a son C by another wife, 
marries H having a son 1) by another husband. Then C andD intermarry 
«ind have issue, a son K, and A and B have a son F. Thus F is both the 
paternal and maternal uncle of £. So likewise if a person have a half 
iirotber by the same father, and a half sister bj'thc same mother, who 
iiiti^rmarry, Uc will necessarily be the paternal and maternal uncle of 
their issue. 
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dies, leaviiifr no other heir but his wife, she is only en¬ 
titled to one-fourth of his property, and tin; roniuiniii!; 
three-fourths will escheat to the public lrcasllr^^ 


22. If a sick man marry and die of tliat sickness, iiuie in ras« 
without havinu; consuinmaled the inarriaiie, his uile shall 
not inherit his estate; nor shall he inherit if his wife “‘‘‘**‘'** 
die betbre him, under such circumstances. But if a sick 
woman marry, and licr husband die before her, she shall 
inherit of him, though the marriajrc was never consum¬ 
mated, and though she ncNer recovered from that sick¬ 
ness. 


2^. If a man on his deathbed divorce his wife, she Knio in rase 
shall inherit, provided he died of that sickness withiii 
one year from the period of divorce; but not if he lived 
for u])wards of a year. 


24. In rase of a reversible divorce, if llic husband Ami of iwer- 
dic within the period of the wife’s |)robation, or if 
die within that period, they ha\e a mutual right to 
inherit each (dher’s property. 


2.V The wife by an usufnictuary, or temporary mar- Ami ofirrr. 
nage, has no title to inherit,* 

20. Thirdly, those who succeed in virtue of IF/Z/fz; or riaimanis 
but they never can inherit so long as there is any clai- 
mant by consanguinity or marriage*. 

27. Willais of two descriptions; that which is dc-Twoiin^crip- 
rived from manumission, where the emancipator by such 
act derives a right of inheritance; and that which de- 


• This species of contracts is reprobated by the orthmiox sect, and 
they are both considered wholly illegal, 3ee Hamilton's Hedaya, 
Vol. I, paRcs 71 and 7‘^ 
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pends on mutual compact, where two persons recipro* 
cally cngiij'o, each to be heir of the other. 

riu firupio. 28. Claimants under the latter title arc excluded by 
claimants under the former. 


General rules 29. Thc general rules of exclusion, according to this 
(if oiriusioii. similar to those contained in the orthodox 

doctrine; except that they make no distinction between 
male, and female relations. Thus a daughter excludes 
a sou s son, and a maternal uncle excludes a paternal 
granduncle; whereas according to the orthodox doctrine 
in such cases, thc daughter would only get half, and the 
maternal uncle would be wholly excluded by the paternal 
uncle of thc father. 


PifTovprrc of 30. Diflcroncc of allegiance is no bar to inheritance, 
dlIosmtit% homicide, whether justiliablc or accidental, does 

dini*', nor iio- not operate to exclude from the inheritance. The homi- 

iniruic, unlcsH . y. #. 

wilful. f’lde, to disqualify, must have been of malice j^repense. 


TliP doclrino 
of tho iii- 
crt'atiio uoi nil- 
mill 0(1. 


Example. 


31, Thc leg:al number of shares into which it is ne¬ 
cessary to inak<i the property, cannot lic increased if 
found insiifliciont to satisfy all the heirs without a frac¬ 
tion. Ill such case, a proportionate deduction will be 
made from the portion of such heir as may, under cer¬ 
tain circumstances, be deprived of a legal share, or 
from any heir whose share admits of diminution. For 
Instance, in thc case of a husband, a daughter and pa¬ 
rents. Here thc property must be divided into twelve, 
of which tlie husband is entitled to throe or a fourth; 
the parents to two-sixths or four, aud the daughter to 
half; but there only remain five shares for her instead 
of six, or the moiety to which she is.entitled. In this 
case, according to Ihc orthodox doctrine, the property 
would have been made into thirteen parts to give the 
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daughter her six shares; but according to the Imameeya 
tenets, the daughter must be content >vith the live shares 
that remain, because in certain cases her right as a legal 
sharer, is liable to extinction; for instance, had there 
been a son, the daughter would not have been entitled 
to any spceilic share, and she would become a resi¬ 
duary ; wliereas the husband or parents can never be 
deprived of a legal share, under any circumstances. 

32. Where the assets exceed the number of heirs the Of the return, 
surplus reverts to the heirs. The husband is entitled to 

.share in the return; but not the wife. The mother also 
is not entitled to share in the return, if there are brethren; 
and where there is any individual possessing a double 
relation, the surplus reverts exclusively to such indivi¬ 
dual. 

33. On a distribution of the estate, the elder son if he ■ 
be worthy, is entitled to his father’s sword, his Koran, 
his wearing apparel and his ring.* 


• In the forei^oini; summaTy I am not aware that 1 have omitleil any 
pninl of materia] importance. The legal shares ullolleJ to the several 
heirs are of course the same as those prescribed in the Soonce Code, 
both having the precepts of the Koran as their guide. The rules of dis¬ 
tribution and of ascertaining the relative shares of the different flai- 
mantfi arc also (muMis mn^andM) the same. It U not worth while to no- 
tice in this compilation the doctrines of the Imumctya sect on the law of 
contracts or their tenets in miscellaneous matters. A Digest of their 
laws, relative to those subjects, was some time ago pri'pared and a con¬ 
siderable part of it translated by an eminent Orientalist fColonel John 
Bnillie) by whom however it was left unfinished; probably from an opi¬ 
nion that the utility of the undertaking might not be commensurate to 
the time and labour employed upon it. 
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* CHAPTER III. 1 

OF SALE. 

iJpfiniiion of 1 . Sale is defiued to be a mutual aud voluntary ex- 
change of property for property. 

How effected. 2. A contract of sale may be cfTected by the express 

agreement of the parties, or by reciprocal delivery. 

Fourkindsof. 3. Sale is offour kinds; consisting ofcomuiutafion 

of goods for goods: of money for money: of money for 
goods; and of goods for money; wliich last is the most 
ordinary species of this kind of contract. 

Four dcnnini- 4 , Sulcs arc either absolute, or conditional, or iinpcr- 

nutions ul. , 

feet, or void. 


Of an abso- 

luto sale. 


5 . An absolute sale is that which takes cfTcct imme¬ 
diately ; there being no legal iuipedimcnt. 


Of a comliti- G. A conditional sale is that wbicli is suspended on 
iiiiaUuk. consent of the proprietor, or (where he is a minor) 

on the consent of his guardian, in which there is no le¬ 
gal impediment, and no condition rccpiisite to its com¬ 
pletion but such consent. 


Ofaniinpor- 7. An imperfect sale is that which takes effect on 
fett sail. seizin; the legal defect being cured by such seizin. 

Of a void sale. 8. A void sale is that which can never take effect; in 

which the articles opposed to each other, or one of then\, 
not hearing any legal value the contract is nude. 


ortheconsi- S). The consideration may consist of whatever arti- 
derutiou. bearing a legal value, the seller and purchaser may 

agree upon; and property may be sold for prime cost, 
or for more, or for less than prime cost. 
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10. It is requisite that tlierc should be tvro parties to Of the panic's, 
every eonlract of sale, except where tlic seller and pur_ 
chaser employ the same ajjeut, or where a lather or a 
guardian makes a suh' on behall’ of a minor, or where a 
slave purchases his own freedom by permission of his 
master. 


11, It is siiflicient that the parties have a sense of who may con. 
the oblii^ation they cniitrael, and a minor, with the con- ^*^**^^“ 
sent of his I'uardian, or a lunatic ia his lucid intervals, 
may be contract in<^ parti('s. 


12. In a commutation of floods for {foods, or of mo-Postponins 
ney for money, it is illcij.il to >stipulaU* for a future period ^^7***^*^^ 
ofdelivi^ry; but iu a commutation of money fur goods 
or of goods for money, such sti])ulation is authorized. 


13. If is essential to the validity of every contract ol'cvrt.nnfy re. 
sale, that the subject of it land the consideration should 
be. so detenninate as to admit of no future conLenlioii 
regarding the jueaniug of the contractiiig parties. 


14. It is also essential that tlic subject of the contract other rortuu 
sliould hv in actual existence at the period of making the 
contract, or that it should be susceptible of delivery, 
either immediately or at some future detinite period. 


15. In a comnmlalion of money for money, or of goods 

to each other arc of "****“ 

‘Situ. 

the nature of similars, equality in point of quantity is 
an csscnlial condition. 


fur goods, if tlio articles opposed 


10. It is unlawful to stipulate for any cxtrancou.s iurgai condi- 
condition, involving an advantage to either party, or any 

tint ertaiuty which might lead to future litigation; but 
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Kxeeption. 


Of option. 


Payment how 
detvriiblc. 


Sale of a debt. 


Resale of per 
sonal jiroper- 

ty. 


V'ananlv im- 
]>hed. 


M’lu're Ihe 
property dif¬ 
fers from the 
description. 


Sale of land. 


Of sale. 

if the extraneous condition be actually performed, or 
the uncertainty removed, the contract will stand good. 

17. It is lawful to stipulate for an option of dissol¬ 
ving the contract; hut the term stipulated should not 
exceed three days. 

18. When pfiyment is deferred to a future period, it 
must be determinate and cannot be suspended on an 
event, the lime of the occurrence of which is uncertain, 
though its occurrence be inevitable. For instance, it la 
not lawful to suspend payment until the wind shall 
blow, or until it shall rain, nor is it lawful, even though 
the uncertainty be so inconsiderable as almost to a- 
mount to a fixed term; for instance, it is not lawful to 
suspend payment until the sowing or reaping time. 

19. It is not lawful to sell property in exchange for 
a debt due from a third person, though it is fur a debt 
due from the seller. 

20. A resale of personal property cannot be made by 
Uie purchaser until the property shall actually have 
come into his possession. 

21. A warranty as to freedom from defect and blemish, 
is implied in every contract of sale. 

22. Where the property sold differs, either with res¬ 
pect to quantity or quality from what the seller had 
described it, the purchaser is at liberty to recede from 
the contract. 

23. By the sale of land nothing thereon, which is of a 
transitory nature, passes. Thus the fruit on a tree be¬ 
longs to the seller, though the tree itself, being a fixture^ 
appertains to the purchaser of the land. 
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Where an option of dissolving the contract has ResponsibiU- 

** ty lit cftM of 

been stipulated by the purchaser, and the property sold opUon, 
is injured or destroj ed in his possession, he is respon¬ 
sible for the price, agjced upon; but where (he stipula¬ 
tion was on the part of the seller, the purchaser is 
responsible for the value, only of the property. 

25. But the condition of option is annulled by tlie Option how 
purchaser’s, exercising any act of ownership, such as to 

take the property out oi statu quo. 

26. Where the property has not been seen by the pur- Option to pur- 
chaser, nor a sample, (where a sample suffices), he is at unseen pro¬ 
liberty to recede from the contract, provided he may not 

have exercised any act of ownership; if upon seeing the 
properly it does not suit his expectation, even though no Exception, 
option may have been stipulated. 

2/. But though the property have not been seen by No option to 
the seller, he is not at liberty to recede from the con- 
tract (except in a sale of goods for goods) where no Exception, 
option was stipulated. 

28. A purchaser who may not have agreed to take the Option on di '- 
property with all its faults, is at liberty to return it to UefetT^ ** 
the seller on the discovery of a defect, of which he was 
not aware at the time of the purchase, unless while in « •• 

1 , ^ ^ lixcepln 

tJie hands of the purchaser it received a further blemish; 
in w'hich case he is only entitled to compensation. 


ion. 


29. But if the purchaser have sold such faulty article Rule in 
to a third person, he cannot exact compensation from **^**^*^‘ 
the original seller; unless, by having made an addition 
to the article prior to the sale, he was precluded froxn 
returning it to the original seller 
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C«srs in 
whirh restitu¬ 
tion nv\y lie 
deniauiied. 


30. In a case where articles are sold, and are (bund 
on examination to lie faulty, complete restitution of the 
price may 1 k 3 demanded from the seller, even though they 


And com- 
only. 


have been deslroyed in the act of trial, if the puicliascr 
had not derived any bcnclit from tliem; but if the piir- 
rhuser liad made beneficial use of tlic faulty articles, he 


is only entitled to proportional compensation. 


The first 
rhaser is on a 
footing with 
the Korond. 

Proviso. 


31. If a person sell an article which he had purchased, 
and In*- coinpollrcl to receive back such article and to 
nifuiid the purchase money, he is entitled to the same 
remedy against tlie original seller, if the defect bo of an 
inhenmt nature. 


Rrmr'dy 
»ir:nnst the 
Kollrr how 

lo^t. 


32. Ff a purchaser, after licroiniiig aware of a defect 
ill the arlicit* purchas.'d, make use of the article or at¬ 
tempt to reiinne the defect, ho shall have no remedy 
againsi the seller, (unless there may have been some 
special danse in the contract); such act on his part 
implying acquicsc. iicc. 


Orneral rules 
for thi* ri*;lit 
of rolituliun. 


And that of 
compensation. 


3:^. It is a general rule, that if the articles sold aro 
of such a nature as not easily to admit of separation or 
division without injury, and i)art of tl)eni, s!il)se(|uently 
to tlie purchase, be discovered to be delective, or to be 
flic property of a third person, it is not competent to the 
jnirchaser to keep a part and to return a part, demanding 
a proportional restitution of the price for the part rc- 
tiinvcd. In this case he must either keep tlie whole, 
demunding compcns<ition for the proportion that is de¬ 
fective, or he must return the whole, demanding com- 
2 )letc restitution of the price. It is otherwise where the 
several parts may be separated without injurj'. 


Tllcj;al prac- 


34. Tlie practices of forestalling, regrating, and en¬ 
grossing, and of selling on Friday, after the hour of 
prayer, are all prohibited, though they are valid. 



Of Shoofaa, or pi e-emption. 
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CHAPTER IV. 


. OF SnOOFAA, OR PRE-EMPTIOI^, 


1. Shoofaa. or tlic rifjlit of Pre-cinptiun, is defined to Oo(iiution of 

, * ‘ . I • I 1 I 11 pre-emption. 

be a power oC jmsscssiiig property whicli has been sold, 
by paying a sum equal to tliat paid by the purchaser. 

2. I'hc right of pre-emption takes effect witli regard 

lo pr operty so ld, or parted with by some means ecpiiva- pprty ii iiiu-.s 
lent to side, Imt not with rej^ard to property tlie posses- nutuko 
sion of which has been transferred by gift, or by will, 
or by inheritance; unless the gilt was made for a ron- 
sidcration, and the consideration was expressly stipu¬ 
lated ; but pre-emption cannot l)c claimed where the 
donor has reeeivi'd a consideration for liis gift, such 
consideration not having been expressly sti]>ulated. 


J). The right of pre-emption takes elleet with regard Additional 
to projierty, whether divisible or indivisible; but Jt"^^**^**’ 
dot's not apply to moveable property, ami itcauuut take 
efl'eci until after the sale is complete, as far us the in¬ 
terest of the seller is concerned. 


r 4. The riglit of pre-emrition may be claimed by all '■c.siricted 

lo:iny particu- 

descriptions of persons. There is no distinction made lar class, 
on account of diUerence of religion. 


5. All rights and privileges which belong to an ordi- ^ 

^ pri> lieges uf. 

nary purchaser, belong equally to a purchaser under tlie 
right of pre-emption. 


6 . The following persons may claim the right of pre- who may 
emption in the order enumerated; A partner in theeupTioT 
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property sold, a participator in its appendages, and a 
neighbour. 

fomViole necessary that the person claiming this right, 

observed. sliould declare his intention of becoming the purchaser, 
immediately on hearing of the sale, and that he should, 
with the least practicable delay, make affirmation, by 
witness, of such his intention, either in the presence of 
the seller, or of the purchaser, or on the premises. 




8. Th? above preliminary conditions being fulfilled^ 
the claimant of pre-emption is at liberty at any subse¬ 
quent period to prefer his claim to a Court of Justice.* 


Wirfhtft of the c) purchaser has a right to retain the pro- 

fiwt purcha- * ® ^ 

ser. perty until he has received the purchase money from tlie 

claimant by pre-emption, and so also the seller in a case 
where delivery may not have been made. 


iiuie» whoro jQ intermediate purchaser has made any 

the proporif ^ ^ 

liasuDderifonc improvements to the property, the claimant by pre-emp- 

tiie must either pay for their value, or cause them to be 

posBCHsion of removed; and where the property may have been detc- 

tho nr 8 t pur- . * * ^ f. , i ^ t 

chaBcr. norated by the act of the intermediate purchaser, he (the 
claimant) may insist on a proportional abatement of 
the price; but where the deterioration has taken place 
mthout the instrumentality of tlie intermediate pur¬ 
chaser, the claimant by pre-emption must either pay the 
whole price, or resign his claim altogether, 

* Much difTerence of opinion prevails as to this point. It seema 
equitable that there should be some limitation of time to bar a claim of 
this nature; otherwise a purchaser may be kept in a continual state of 
suspense, /iflfer and Moohummud are of opinion, (and such also is the 
doctrine according to one tradition of Aboo Yoosuf), that if the claimant 
causelessly neglect to advance his claim for a period exceeding one month, 
such delay shall amount to a defeasance of his right; but according to 
Aboo Huneefa, and another tradition of Aboo Yoosuf, there is no limita¬ 
tion as to time. This doctrine is maintained in the Futawai Aulumgeeree, 
in the Moheetoo Surukhsee, and in the Hedaya; and it seems to be the 
most authentic, and generally prevalent opinion. But the compiler of 
the Futawai Aulumgeeree admits that decisions are given both ways* 
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11 . But a claimant by pre-emption havincr obtained where 

J ^ ^ ^ the property 

pvis‘:L\s.sion ol‘, aiul luiule improvements to property, is Las been nn- 

not to coinpensatioii lor such improvements, if 

it >!jouI<I artorw'urds appear that the property belonged p'‘e-einption, 

* ^ 1 * 1 •t appear 

to a third person. He will, in this case, recover the to belong to a 

])ru IV >m the seller or from the intermediate purchaser, person, 
(if possession Imd been given), and he is at liberty to 
remote his improvements. 


1 J. AVlu'rc there is a dispute between tlic claimantthere 

, , . isaclisputi; us 

bv prii-eiiiption aiul the purchaser, as to the price paid, to the price 

a.i I neither party have evidence, the assertion, on oath, 

of the imrehaser must be credited; but where both par- 

lies have evidence, that of the claimant by pre-emption 

Mioald be received in preference. 


J3. There are many legal devices by Avhich the right 
of pre-emption may be defeated. For instance, where ari .lim ol* pip- 
inaii fears that Ids neighbour may advance such a claim, evajed^^ 


he can sell all his property, with the exception of that 
part immediately bordering on his oeiglibours, and 
where he is Hpprehcnsi\o of the claim being advanced 
liy a partner, he may, in the first instance, agree with the 


pnrcluiscr for some exorbitant nominal price, and after¬ 


wards commute tliat price for something of an inferior 
value; when if a claimant by pre-emption appear, he 
must pay the price first stipulated, u ithout reference to 
the sub.se([uent commutation. 

H 
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CHAPTER. V. 


OF GIFTS. 


Prfinition of 
gift. 


Ksscntial con¬ 
ditions of. 


1, A gift is defined to be the conferring of property 
without a consideration. 

2. Acceptance and seizin^ on the part of the donee, 
are as necessary as relinquishment on the part of the 
donor. 


Cannot be .v 8. A gift cannot be made to depend on a contingency, 
tlnVt iiiGr can it be referred to take effect at any future definite 

taro. period. 

Delivery and 4. It is requisite that a gift should be accompanied 
\ by delivery of possession, and that seizin should take 
j effect immediately, or, if at a subsequent period, by 
desire of the donor. 


The thing giy-5, A gift cannot be made of any thing to be produced 
actually rV' in futuro; although the means of its production may 
time^ possession of the donee. The subject of the 

gift must be actually in existence at the time of the 
donation. 


6. The gift of property which is undivided, and mixed 
with other property, admitting at the same time of divi¬ 
sion or separation, is null and void, unless it be defined 
previously to delivery; for delivery of the gift cannot in 
that case be made without including something which 
fonns no part of the gift. 

Rules in case 7, In the Case of a gift made to two or more donees, 
more donees, the interest of each donee must be defined, either at the 
time of making the gift, or on delivery. 


An undefined 
giti )if divisi¬ 
ble property 
not valid. 



Of gifts. ill 

8. A gift cannot be .implied. It must be express and A gift must be 

. e i_ 1 II express, and 

unequivocal, and the intention ot the donor must be de- ii^ust be en- 
monstrated by his entire relinquishment of the thing by the 

given, rmd the gift is null and void where he continues douor. 
to exercise any act of ownership over it. 

1). The cases of a house given to a husband by a wife, Exceptions, 
and oi‘ property given by a father to his minor child, 

Ibrm exceptions to the above rule. 

10. Formal delivery and seizin arc not necessary inOfseimby 
the case of a gift to a trustee, having the custody of the 
article given, nor in the case of a gift to a minor. The 
seizin of the guardian in the latter case is sullicieut. 


deatiibcd. 


11. A gift on a deathbed is viewed in the light of a Of girt on a 
legacy, and cannot take clTcct for more than a third of 
the property; consequently no person can make a gift 
of any part of his property on his deathbed to one of 
his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest. 


12. A donor is at liberty to resume his gift, except in RpsumpUon 
the following instances: admUiible. 


13. A gift cannot be resumed where the donee is aExcopUncer- 
relation, nor where any thing has been received in return, 
nor where it has received any accession, nor where it 
has come into the possession of a second donee, or into 
that of the heirs of the lirst. 


14. Besides the ordinary species of gift, the law enu- Two pcrnlinr 
mcrates two contracts under the head of gifts, which 
however more nearly resemble exchange or sale. They 
are technically termed Hiba bil Iwuz, mutual gift, or 
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gift for a consideration, and Hiha ha shurt ool Iwuz, 
gift on stipulation, or on promise of a consideration. 


Of Hibi bU 
lumz. 


15. Hiba bil Iwuz is said to resemble a sale in all its 
properties; the same conditions attach to it, and the mu- 
I tual seizin of the donees is not, in all cases, necessary. 


Of Hiba ba 
$hurt ool liouz. 


16. Hiba ba shirt ool Iwuz, on the other hand, is said 
to resemble a sale in the first stage only; that is, before 
the consideration for which the gift is made has beem 
received, and the seizin of the donor and donee is there¬ 
fore a requisite condition. 



Of wills. 
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CHAPTER VI. 

OF WILLS. 

1. There is no preference shown to a written over a Xuncupatire 
nuncupalive will, and they are entitled to equal weight, 
whether the property which is the subject ol the will be 

real or personal. 

2. Legacies cannot be made to a larger amount tlmn or legacies 
onc-tliird of the testator’s estate, without tlie consent of 

the heirs. 

3. A legacy cannot be left to one of the heirs without To an heir, 
tire consent of the rest. 


4. There is this difference between the property which Dis«inriion 

is the subject of inheritance and that which is the sub- 

ject of legacy. Tho 1‘ormcr becoiiu'S the property ol' the i*.v mliei. 
1 • • I . . I II I .L ttHil by 

heir by the mere operation ol Jaw ; the latter doe.s nutria, 
becoino the property of the legatee uriiil iiis coiiseut 
shall have been obtained cith<;r expri^ssly or impliedly. 


6. The payment of legacies to a legal amount 


cedes the satisfaction ol' claims of iniieritauce. 


pro- Lrj^acies pre- 
c<‘cio clHiins 
oriuheritauce. 


6. All the debts due liy the testator must be liqui- Ami debts 


dated bel'ore the legacies can be claimed. 


precede 

cies. 


7. An acknowledgment of debt in J'avour of an heir Acknowipd^r- 
on a deathbed resembles a legacy; inasmuch as it does ^an he?r.*****^ 
not avail for more than a third of the estate. 


8. It is not necessary that the subject of the legacy or the subject 
should exist at the time of the execution of the will. It 
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is sufficient for its validity that it should be in existence 
at the time of the death of the testator. 


Of nioKRi 
provwiouJ^* 


9. The general validity of a will is not affected by its 
containing illegal provisions, but it will be carried into 
execution as far as it may be consistent with law. 


Special 
ri'lalivc to le 


Uo- A person not being an heir at the time of the exe¬ 
cution of the will, but becoming one previously to the 
testator s death, cannot take the legacy left to him by 
such will; but a person being an heir at the time of the 
execution, and becoming excluded previously to the 
testator’s death, can take the legacy left to him by such 
will. 


fJl. Tf a man bequeath property to one person, and 
by iiuphcaii- subsequently make a b(M[ncst of the same property to 
another individual, the first l)cqucst is annulled; so also 
if he sell or give the legacy to any other individual; 
even though it may have reverted to his possession be¬ 
fore his death, as these acts amount to a retractation of 
the legacy. 


oV*rxt”sH'i^ve ^ testator bequeaths more than he legally 

lejtaties, ran to several legatees, and the heirs refuse to confirm 
his disposition, a proportionate abatement must be made 
in all the legacies. 


/.ui ('f (Uffer- Where a legacy is left to an individual, and sub- 

tn iiu- bAuie scquently a larger leg<ary to the same individual, the 
^ ' larger legacy will take elfect; but where the larger lega¬ 
cy was prior to the smaller one, the latter only uill take 
cllcct. 


And of the 14. A legacy being left to two persons indiscriminate- 
saLic legacy jy^ tlicm die before the legacy is payable, the 



55 


Of wills. 

whole will go to the survivor; but if half was left to indivi. 

duals* 

each of them, the survivor will get only half, and the 
remaining moiety will devolve on the heirs; so also in 
the case of an heir and a stranger being left joint 
legatees. 

1"), AVhere there is no executor appointed, the father Of Kxecutors. 
or the grandfather may act as executor, or in their de¬ 
fault their executors. 

10. A Moohummudan should not appoint a person of should be 
a diliercnt persuasion to be his executor, and such ap- 
pointment is liable to be annulled by the ruling power. 

17. Executors having once accepted cannot subsc- Cannot ro- 
quently decline the trust. 

18. Where there are two executors, it is not com- Itule where 
petent to one of them to act singly, except in cases 
necessity, and where benefit to the estate must certainly 
accrue. 
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CHAPTER VIL 


OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE. 


DefinitioD of 
marriage. 


1 . Marriage is defined to be a contract founded on 
the intention of legalizing generation. 


Essentials of. % Proposal and consent are essential to a contract 
of marriage. 


Conditions of. 3 , T'hc conditions are discretion, puberty, and free¬ 
dom of the contracting parties. In the absence of the 
first condition, the contract is void ab initio; for a mar¬ 
riage cannot be contracted by an infant without dis- 
cretion, nor by a lunatic. In the absence of the two 
latter (unulitions, tlic contract is voidable; for the va¬ 
lidity of marriages contracted by discreet minors, or 
slaves, is suspensive on the consent of their guardians or 
masters. It is also a condition, that there should be no 
legal incapacity on the part of the woman; that each 
party should know the agreement of the other; that there 
should be witnesses to the contract; and that tlie pro¬ 
posal and acceptance should be made at the same time 
and place. 


Competency of 4 ^ There are Only four requisites to the competency 
witneases to. , , ox x o 

ot witnesses to a marriage contract; namely, freedom, 
discretion, puberty and profession of the Moosulmaun 
faith. 


Special rules 5. Objections as to character and relation, do not 
regarding apply to witnesses in a contract of marriage, as they 

do in other contracts. 


Proposal may 6 . A proposal may be made by means of agency, or 

be made by a- * * 00 

gency, or by by lettsr; provided there are witnesses to the receipt of 
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the message or letter, and to the consent on the part of letter, 
the person to whom it was addressed. 

7. The cflfect of a contract of marriage is to legalize Effect of the 
the mutual enjoyment of the parties; to place the wife 

under the dominion of the husband; to confer on her 
the right of dower, maintenance,* and habitation; to 
cnuite, between tlie parties, prohibited degrees of rela¬ 
tion and reciprocal rights of inheritance; to enforce 
ctjuality of behaviour towards all his wives on the part 
of the husband, and obedience on the part of the wife; 
and to invest the husband with a power of correction 
in cases of disobedience. 

8 . A freeman may have four wives, but a slave can Number of 

I . I wives, 

have two only. 

n. A man may not marry his mother, nor his grand- Fmimoratinn 
mother, nor his mother-in-law, nor his step-mother, nor "ciaaous.'**^** 
his step-grand-motlicr, nor his daughter, nor his grand¬ 
daughter, nor his daughter-in-law, nor his grand-daugh- 
tcr-in-law, nor his step-daughter, nor his .sister, nor his 
foster-sister, nor his niece, nor his aunt, nor his nurse. 

10. Nor is it lawful for a man to be married at the Additional 
same time to any two women wlio stand in such a de- 

gree of relation to each other, as, that, if one of them 
had been a male, they could not have intermarried. 

11. Marriage cannot be contracted with a person or rn>nmi>n 
who is the slave of the party, but the union of a freeman 

with a slave, not being his property, with the consent 

* T**® f’'8**tor a wife to maintenance ia expressly recognized; so much 
SO, that if the husband be absent and have not made any provision for 
his wife, the Law will cause it to be made out of his property ; and in 
case of divorce, the wife is entitled to mainteoance during the period of 
her probation. 
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of the master of such slave^ is admissible; provided ho 
be uot already married to a freewoman. 

Of Oif! Christians, Jews, and persons of other reliffions, 

onofthepar- t o ^ 

tns. believing in one God, may be espoused by Moohununu* 

duns. 


ivosumpiion ^ 3 ^ Marriage will be presmned, in a case of proved 
marnufet. (;ohabitatiou, without the testimony of wit¬ 

nesses ; but the presence of witnesses is nevertheless 
requisite at all nuptials. 

rapacity to IJ. A woman having attained the age of puberty, mny 
contract herself in marriage with w'honisoe\cr she 
pleases; and her guardian has no right to interfere if 
the match be equal. 


of guar- 

lllUlli). 


15. If the match be unequal, the guardians have a 
right to interfere with a view^ to set it aside. 


V here an iii- 
1‘aut cuiUrLicts. 


1(). A I'emale not having attained the age of puberty, 
cannot lawfully contract herself in marriage without 
the consent of her guardians, and the validity of the 
contract entirely depends upon such consent. 


Limitation. 17. But in hotli the preceding cases the guardians 
should interfere before the birth of issue. 


Contract 1^* A contract of marriage entered into by a father 

•when dissolu- graiid-father, on behalf of an inlunt, is valid and 
lilc by the 

iKirties. binding, and the infant has not the option of annulling 
it oil attaining maturity; but if entered into by any 
other guardian, the infant so contracted may dissolve 
the marriage on coming of age, provided that such 
delay docs not take place as may bo construed into 
acquiescence. 
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• 

19. Where there is no paternal guardian, the maternal Of ('u.-iniiaus 
kindred may dispose of an infant in inarri.agc ; and in 

default of maternal guardians the government may 
supply their place. 

20. A nccessarj' concomitant of a contract of marriage Of dower, 
is dower, the maximum of which is not lixed, Init tlic 
minimum is ten dirms,* and it becomes due on tfto Miniinnin of. 
consummation of the marriage (though it is usual to 
stipulate far delay as to the payment of a part) or on vviien duo. 
the dcatii of either party, or on divorce. 

21. Where no amount of dower has been specified, Whoro no 
the woman is entitled to receive a sum equal to the 
average rate of dower granted to the Ibmales of her 
father’s family. 

22. Wlicrc it may not have been expressed wliethcr wiiotlirr 
the payment of the dower is to be prornjjt or deferred, 

it must bo held that the whole is due on <Iemand. 


23. It is a rule that whatsoever is prohibited by rca- nisqualifir.!. 
.sf)n of consanguijuty is prohibited by reason of fosterage; J,'"" 
but as far as marriage is concerned, there are one or two sanjiuiniiy. 


exceptions to this rtde; for instance a man may marry 
his sister's foster-nmthcr, or his foster-si,ster’s mother, 
or his foster-son’s sister, or his I'ostcr-brother’s .sister. 


Exceptions. 


21. A liusband may divorce his wife without any 
misbehaviour on her part or without assigning any 
cause; but before the divorce becomes irreversible, 
according to the more approved doctrine, it must be 
repeated three times, and between each time the period 


‘ The value of the dirm is very uncertain. Ten dirms according to one 
account make about six shillint^a and eif^ht pence sterlin;;. Sec Note to 
Uamiitou’a translation of the Hidaya page 122, volume 1. 
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of one month must have intervened; and in the interval 
lie may take her back either in an express or implied 
manner. 


Ct.nrfition(i 25. A husband cannot again cohabit with his wife 
*“ who has been three times irreversibly divorced, until 
after she shall have been married to some other indivi- 
daal and separated from him cither by death or divorce; 
but this is not necessary to a re-union, if .she have been 
separated by only one or two divorces. 


Of a deathbed 26. If a husband divorce his wife on his deathbed, 
divuito. nevertheless entitled to inherit, il‘ he died before 

tlic expiration of the term (four months and ten days) 
of prol)ation, which she is bound to undergo before 
contracting a second marriage. 


W'lvatamounts 27. A VOW of abstincncc made by a husband, and 
loudivoitf. iiiuiiitained inviolate for a period of lour montlis, 

amounts to an irreversible divorce.* 


Of divorce 28. A wife is at liberty, with her hu.sband’s consent, 
I'urcUttsed. purchase from him her freedom from the bonds of 

marriage. 

Another mode 29. Another modc of separation is by the husband’s 
of uo\orce. making oath, iiccompanied by an imprecation as to his 
wife’s infidelity, and if he in the same manner deny the 
parentage of the child of which she is tlicn pregnant, it 
will be bastardized. 


Of impoUn- 30. Established impotency is also a ground for ad- 
‘y- mitting a claim to separation on the part of the wife. 

• There is recognizod a species of reversible divorce, which is efl*ected 
by the husband comparing his wife to any member of his mother, or 
some other relation prohibited to him, which must be expiated by eman¬ 
cipating a slave, by alms, or by fasting. This divorce is technically 
termed Zihar, —Hidaya, book iv» chap. ix. 
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31. A child born six months after marriage is consi- relative 
dered to all intents and purposes the offspring of the ” 
husband; so also a child born within two years after 

the deatli of the husband or after divorce. 

m 

32. The first bom child of a man’s female slave is con- n. lative t» 
sidered hi.s offspring, provided he claim the parentagi J,f‘ „ {eDiaU 
but not otherwise; but if after his having claimed the 
parentage of one, the same woman bear another child 

to him, the parentage of that other will be established 
without any claim on his part. 

33. If a man acknowledge another to be his son, and or acknow- 
there be nothing which obviously renders it impossible pMentag*e.°^ 
that such relation should exist between them, the pa¬ 
rentage will be established. 



02 


Of guardians and minority 


CHAPTER VIII. 


OF GUARDIANS AND MINORITY. 


Terra of miao- 1 . All persons, whether male or female, are considered 

fity 

minors until alter the expiration of the sixteenth year, 
unless symptoms of puberty appear at an earlier period. 


Subdivisiun 2. There is a subdivision of the state of minority, 
though not so minute as in the Civil Law, the term 
minor being used indiscriminately to signify all persons 
under the age of puberty; but the term Stibee is applied 
to persons in a state of infancy, and the term Moorahiq 
to those who have nearly attained puberty.* 


or their pri¬ 
vileges. 


3. Minors have not difierent privileges at dilFcrcnt 
stages of their minority, as in the English law-i- 


Of guardians. Guardians arc cither natural or testamentary. 


Of the same. 


5. They are also near and remote. Of the former 
description arc fathers and paternal grand-fathers and 
their executors and the executors of such executors. 


* ^*Tlie great distinction therefore was into majors and minors; hut 
minors were again subdivided Into /’fd;>rrrsnnd Impuhcrcs ; and Impufnirs 
again undertvont a subdivision into Inftiuten and impuheren!* —Summary 
of Taylor's Romnii Law, page 124. Jo the Moohummudaii LaVY a x^orsun 
nUi'r attaining majority is termed Shab till the age of thirty-four years; 
he is termed Kohyl until the age of fifty-one, and Sheikh for the re¬ 
mainder of bis life. 

+ The ages of male and female are difTcrent for difTerent purpose.^. A 
male at twelve years old may take the oath of allegiance; at fourteen is 
at years of discretion, niid therefore may consent or disagree to marriage, 
may choose his guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate; at seventeen may be an 
executor, and at twenty-one is at his own disposal, and may alien his 
lands, goods and chattels. A female also at seven years of age may be 
betrothed or given in marriage ; at nine is entitled to dower; at twelve 
is at 3 ’ears of maturity, and therefore may consent or disagree to mar¬ 
riage, and, if proved to have suflicient discretion, may bequeath her 
personal estate; at fourteen is at years of legal discretion, and may 
choose a guardian; at seventeen may be executrix; and at twenty-one 
nmy dispose of herself and her lands.—^ee Blackstone's Commentaries, 
▼ol. 1, page 463. 
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Of the latter description are the more distant paternal 
kindred, and their guardianship extends only to matters 
connected with the education and marriage of their 
wards. 


6 . The former description of guardians answers to the 

near guarai* 

term of curator in the Civil Law, and of manager in the ans. 

Bengal Code of Regulations; having power over the 
property of the minor for purposes beneficial to him, 
and in their default this poAver does not vest in the 
remote guardians, but devolves on the ruling authority. 

7. Maternal relations arc the lowest species of guardi- nnnrdiaiiRhip 
ans, as their right of guardianship for the purposes of relations, 
education and marriage takes cflFect, only where there 

may be no paternal kindred nor mother. 


8. MothcTvS have the right (and widoAVS durawfe Duration of 
viduUate) to the custody of their sons until they attain troui. 
the age of seven years, and of their daughters until they 
attain the age of puberty. 


9. The mother’s right is forfeited by marrying a Special lulcs, 
stranger, but reverts on her again becoming a widow. 


10. The paternal relations succeed to the right of**'K**^ ‘I*® 

^ ° paternal rela. 

guardianship, for the purposes of education and marri- tiuna. 
age, ill proportion to the proximity of their claims to 
inherit the estate of the minor. 


11. Necessary debts contracted by any guardian J 
the support or education of his ward, must be discharged 
by him on his coming of age. 


12. A minor is not competent sui juris to contract Diaqualiflca- 
. tjons of a mu 

mamage, to pass a divorce, to manumit a slave, to make nor. 
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Of guardians and minority. 

a loan, or contract a debt, or to engage in any other 
transaction of a nature not manifestly for his benefit, 
without the consent of his guardian. 

13. But he may receive a gift, or do any other act 
which is manifestly for his benefit. 

14. A guardian is not at liberty to sell the immove¬ 
able property of his ward, except under seven circum¬ 
stances, viz. 1st, where he can obtain double its value; 
2 dly, where the minor has no other property, and tlie 
sale of it is absolutely necessary to his maintenance; 
3dly, where the laic incumbent died in debt which can¬ 
not be liquidated but by the sale of such property; 
4thly, where there arc some general provisions in the w ill 
which cannot bo carried into effect %vithout such sale; 
Sthly, where the produce of the property is not sufli- 
cicut to defray the cxpcnces of keeping it; 6thly, where 
the property may bo in danger of being destroyed; 
7thly, where it has been usurped, and the guardian 
has reason to fear that there is no chance of fair resti¬ 
tution. 

15. Eevery contract entered into by a near guardian 
on behalf and for the benefit of the minor, and every 
contract entered into by a minor -with the advice and 
consent of his near guardian, as far as regards his per¬ 
sonal property, is valid and binding upon him; provided 
there be no circumvention or fraud on the face of it. 

16. Minors are civilly responsible for any intentional 
damage or injury done by them to the property or 
interests of others; though'they are not liable in criminal 
matters to retaliation or to the ultimum supplicium, but 
they are liable to discretionary chastisement and cor¬ 
rection. 
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'chapter IX ' ^ 


OF SLAVKRV. 


1. There are only two descriptions of persons rcroc;- or legal sla- 
iiizcd as slaves under the Moohummudan Law. First, 

intidcls made captive during war; and, secondly, their 
descendants. These persons are subjects of inheritance, 
and of all kinds of contracts, in tlic same manner as 
other property. 

2. The general state of bondage is subdivided into Slavery entire 
two classes, and slavery may be either entire or quali- 

Hod, according to circumstances. 

n. Qualified slaves arc of three descriptions: the Of qualified 

slckVOH 

Mookaf ib; the Moodubbir, and the Oom-i~voulud, 

4- A Mookatih slave is he between whom and his mas- nfookatih 
ter there may have been an agreement lor his ransom, 
on the condition of his paying a certain sum of money, 
cither immediately, or at some future period, or by in¬ 
stalments. 


5- If he fulfil the condition he will Jx'como free; Hules relativr 
otherwise he will revert to his former unqualified state 
of bondage. In the mean time his master parts with 
the possession of, but not with the property in him. He 
is not however in the interval a fit subject of sale, gift, 
pledge or hire. 

(J. A Mooduhbir slave is he to whom his master has Of a Mooduh- 
promisedpost-omt emancipation—.such promise however 
may be made absolutely, or with limitation; in other 
words, the freedom of the slave may be made to depend 

K 
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rully on the death of his master, whenever that 
<*\ent may happen; or it may be made conditionally, to 
depend on the occurrence of the event within a specified 
period. 

niii( .s uUiive 7. This description of .slave is not a fit subject of sale 
or }?ift, but labour may be exacted from him, and he may 
be let out to hire, and in the case of a female she may 
be ^iveii in iiiarriaj^c. Where the promise was made 
alisolutcly, the slave becomes free on the death of thn 
master, whenever that event may happen; and, where 
made conditionally, if his ilealh oceurred within the 
period specified. 


tli(‘ 

<‘ral luK'b. 


8 . 'Dh* ijeneral law of lei^acies and debts is applicable 
to this description of slaves, they being <‘onsidered as 
niiicli th(^ right of the heirs as any other description of 
property: con.sequently they can only be emancipated 
to the extent of one-third of the value of their persons, 
where the master leaves no other property; and they 
must perlbrm emancipatory labour for the benefit of the 
heirs to the extent of the other two-thirds; and where 
master dies insolvent, they do not become free until, 
for the benefit ol tlie deceased s creditors, they have 
c'arned by their labour, property to the full amount of 
their \alue. 


or ill! CMwi ; 0. An Oom-i-wnhui is a female slave who has borne a 

nuhif. eliLld or ebildreii to her master. 

lotu- n\iiX\\c The law is the same regarding this description of 

*"• slave as regarding the with this differeneo 

in her favor, that she is emancipated unconditionally on 
the death of her muster; whether he may of may not 
have left otlmr assets, <»r whether he may have died in 
a state of insolvency or otherwise. But it should be 
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observed that the paventape of the children ol' .sin li 
slave is not established in lier masler unless he aeknon- 
Icdgc the lirst born. 

11. Slaves labour IIluler almost ever\ species of legal nisqu.iiiij. m- 
incapacity. They cannot inavvy witlnmt the consent ol 

Ihcir masters. Their evidence is not adinissihh^ nor 
tlieir acknowledgments (unless they arc* licensed.) in 
matters relating to property. They arc not generally 
eligible to till any civil ollice in the state, nor can they 
be executors, sureties or guardians (unless to the minor 
children of their master by spocnal appoiutnuMil) nor 
are they competent to make a gift or sale, nor to inherit 
or bequeath property. 

12. But, as some counterpoise to these dis(|ualilica-imluiRonK'- 
lions, they are exempted from many of the obligations of ' 
freedom. They are not liable to l)r sued exc'c'pt in tin* 
presence of their masters; they are not subject to the 
|):iymeiit (d‘ taxes, and (hey cannot be imprisojn*d for 

debt. In criminal matters tlie indulgcnci's cxtcndeil to 
them arc more numerous. 


13. Any description of slave liowcver may be licen- 
sed, either f<»r a particular j)urj)ose ur generally r<»r 
comim rcial transactions; in nhich case they are al¬ 
lowed to act to the extent of tlieir lic(‘Mse, 


14. Masters may comjiel their slaves to marry, lin-R uUs r* i.iin 
qualified slaves may be sold to make good their 'Aives 
dower and maintenance, and ijualilied slaves may be 
compelled to labour for the same purposes. A man 
cannot marry a female slave, so long as he has a fr(*e 
wife; nor can he under any cireum.sturKes marry his 
own sIuAc girl, nor can a slave marry his mistress. 



68 

Slavery of re¬ 
lations proUi* 
bited. 


Of tlie issue 
vf sluvva. 


Question as to 
a person's st‘J- 
lin^ liimsolf 
iota slavery* 


Of Si'nitude. 


Of slavery j 

15. Persons who stand reciprocally related within 
the prohibited deg^rees cannot be the slaves of each 
other. 

16. Where issue has been begotten betw'een the male 
slave of one person and the female slave of another, the 
maxim of partus sequitur ventrem applies, and the for¬ 
mer has no legal title to the children so begotten. 

17. It is a question how far the sale of a man’s own 
person is lawi'ul when reduced to extreme necessity. 
It is declared justifiable in the Moheet oo-surukhsee, a 
work of unexceptionable authority. But while deference 
is paid to that authority, by admitting the validity of 
llie sale, it is nevertheless universally contended that 
tiic contract should be cancelled on the application of 
the slave, and that he should be compelled by his labour 
to refund the value of what he had received from lus 
purchaser. 

18. It is admitted however by all authorities that a 
person may hire himself for any time, even though it 
amount to servitude for life; but minors so hired may 
annul the contract on attaining majority. 
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CHAPTER X. 

OF ENDOWMENTS. 

1. An endowment signifies the appropriation of pro- UrfitHiion of 
perty to the service of God; when the right of the 
appropriator becomes divested^ and the profits of the 
property so appropriated arc devoted to the benefit of 
mankind. 

2. An endowment is not a fit subject of sale, gift or Rules reiaihe 
inheritance; and if the appropriation be made in 

tremi^, it takes effect only to the extent of a third of the 
property of the appropriator. Undefined properly is a 
fit subject of Endowment. 

3. Endowed property may be sold by jmlicial autlio-saieof— wIi» b 
rity, when the sale may be absolutely necessary to **^***wabic, 
defray the cxpcnce of repairing its edifices or other 
indispensable purpose, and where the object cannot be 
attained l)y farming or other temporary expedient. 

4. In case of the grant of an endowment to an indi- Grant of—lo a 
vidual with reversion to tlic poor, it is not necessary existoacc. 
that the grantees specified shall be in existence at the 

time. For instance, if the grant be made in the name 
of the children of A with reversion to the poor, and A 
should prove to have no children, the grant will never¬ 
theless be valid, and the profits of the endowment will 
be distributed among the poor. 

5. The ruling power cannot remove the superinten-Sup? rinien- 
dent of an endowment appointed by the appropriator, 

unless on proof of misconduct; nor can the appropria- 

* * gemnt, 

tor himseli remove such person^ unless the liberty of 
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doinp; so may have been specially reserved to him at 
the time of his making the appropriation. 

06 , Where the appropriator of an endowment may not 
Jiavc made any express provision as to who shall suc¬ 
ceed to the oflice of superintendent on the death of the 
person nominated by himself, and he may not have left 
an executor, sinli superintcUdent may, on his death 
bed, appoint Ins own successor, suljject to the contirina- 
lion of the ruling power. 

Ilutos relative 7 . The specific properly endowed cannot be exrhang- 

ed for other property, unless a slipujntion to this ellect 
may have been made by the apj)n»priator, or naless 
c^irt'iiiTistanccs should readier it impracticable to retain 
possession of the particular property, or unless mani¬ 
fest advantage be derivcable from the exchange; nor 
should endowed lands l)e farm<*d <nit on terms inferior 
to their value, nor lor a longer period than three years,, 
except when circuinstanccs rrtider such measure abso¬ 
lutely necessary to the preservation of the endowment. 

Casra in The injunctions of the appropriator should be ob- 

of^hefbunTl^^^^ except in the following cases: if he stipulate 

limy be cum- that tlic siipcrintoiuleiit shall not be removed by the 
iravtncd. iniing authorities, such person is nevertheless remov¬ 
able by them on proof of misconduct If he stipulate 
that the appropriated lands shall not be let out to farm 
for a longer period than one year, and it be diflicult to 
obtain a toiiaiit for so short a period, or, by making a 
longer lease, it be better calculated to promote the in¬ 
terests of the establishment, the ruling authorities are 
at liberty to act without the consent of the superinten¬ 
dent. If he stipulate that the excess of the profits be 
distributed among persons who beg for it in the mosque, 
it may nevertheless be distributed in other places and. 


70 


Of the fiuc- 
ccifsion to. 



Of endotvments. 71 

among the necessitous, though not beggars. If he sti¬ 
pulate that daily rations of food be' served out to the 
necessitous, the allowance may nevertheless be made 
in money. The ruling authorities have power to in¬ 
crease the salaries of the officers attached to the en¬ 
dowment, when they appear deserving of it, and the 
endowed property may be exchanged, when it may 
seem advantageous, by order of such authorities; even 
though the appropriator may luwc expressly stipulated 
against an exchange. 

9. Where an iippropriator appoints two persons joint Case of two 
superintendents, it is not competent to either of them 

to act separately; but Avlierc he himself retains a 
moiety of the superintcnilem^c, associating another 
individual, he (the appropriator) is at lil)erty to act 
singly and of his own autliority in his sclf-crcatcd 
capacity of joint superintendent. 

10. Where an appropriation has been luade by (he npnrral min 
niling power, from the funds of the public treasury, for private 
public purposes, without any specilic nomination, the 'lowmeuu. 
superintendence should be entrusted to some person 

most deserving in point of learning; but in private 
appropriations, with the exceptions above mentioued, 
the injunctions of the founder should be fulfilled. 
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Chapter xi. ' 

flP DEBTS AND SECURITIES. 

1. Heirs are answerable for the debts of their ances¬ 
tors^ as far as there arc assets. 

2. The payment of debts acknowledged on a deathbed 
nuist be postponed until after the liquidation of those 
contractcMl in health, unless it be notorious that the 
former were bond fide contracted; and a deathbed ac- 
knowleilgiaent of a debt in favor t>f an heir is entirely 
null and void, unless the other heirs admit that it is 
due. 

3. If two persons jointly contract a debt and one of 
them die, the survivor will be held rr^sponsiblc for a 
moiety only of the debt; unless there was an express 
stipulation that each should bo liable for the whole 
amount: ibr the Jaw presumes that each were equal 
participators in the profits of tlic loan, and that one 
should not bi* responsible for the share of advantage 
acquired by the othcr- 

4. So also where two persons are joint sureties for 
the payment of a debt, if one of them die, the survivor 
will not be considered as surety for the whole debt; 
unless there was an rx]>ress stipulation that each should 
be surety for the Avholo, and that the one should be 
surety id’ the otlier. 

5. It is different where two partners are engaged in 
traffic, contributing the same amount in capital, and be¬ 
ing equal ill all respects, in which case the one partner 
is responsible for all acts done and for all debts con- 
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tracted by the otlier. But this is not the case with ro- 
j^ard to other partnerships, in whicti cases a creditor of 
the concern cannot claim the Avhole debt from any one 
of the partners severally, but must cither come upon 
the Avholc collectively, or if he prefer his claim against 
any one individual partner, it must be only to the extent 
of his share. 


C. Nece.ssary d<‘bts contracted by a guardia ii on ac-Of nerpssary 
count of his ward must be discharged by the latK'r on tld’* hy guap 
his coming of age. . dians. 


7. A general inhibition cannot be laid on a debtor to Tnliibition of 
exclude him entirely from the management of his own 
aflairs; but he may be restrained from entering into 
such contracts as are manifestly injurious to his creditor. 


H. If a debtor, on luuiig sued, acknowledge the debt, I’rnnf.if 
he must not be immediately imprisoned; but if he deny, IVuihy 
and it be established by evidence, he should be commit- J*'**-*-’- 
ted forthwith to jail. 


9. If, after judgment, there .should be any procrasti- Casn of pro- 
nation on the part of a debtor who has bemi sufTered to IiXiors!*"”” 
go at largo, and lu' may have received a valuable con¬ 
sideration for tin* debt, or if it lx; a debt on benelieial 
contract, he .should be committed to jail notwith.staiiding 
he plead poverty. 


10. But if the debt had been contracted gratuitously SppcUt role io 
and without any valuable consideration haviii!^ been 
received (as in the case of a debt contracted by a 
surety on account of his principal), the debtor should 
not be imprisoned unless the creditor can establish his 
solvency. 


T 
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Tmprisnnment ]]. It is left discretionary with the judicial authorities 

able. to determine the period or imprisonment in cases of 

apparent insolvency. 

liberation no 12. But the liberation of a debtor docs not exempt 
Client arreat.*^" futurc pursuit by his creditors. They may 

cause his arrest at a subsequent period, on proof of his 
ability to discharge the debt. 


Of altaoh- 
ment anil Hale. 


13. In the attachment and sale of property belonging 
to a debtor^ great caution is proscribed. In the first 
instance, his money should he applied to the liquidation 
of his debt; next, his personal effects^ and last of all 
his houses and lauds. 


Ofmort(?'g «8 14. U’herc is no distinction between mortgages of 
and pledges, pledges of g(»ods. 


Of Hypothe- ^ 5 ^ Hypothecation is unknown to the Moohuinmudan 
catiub. » 1 . 

Law, and sciziii is a requisite coiidilioii of mortgage. 

Of morfRnges. 16. The Creditor is not at liberty to alienate and sell 
the mortgage or pledge at any time, unless there was an 
express agreement to that clTci;t between him and tlie 
debtor, as the property mortgaged is presumed to be 
equivalent to the debt, and as the debt cannot receive 
any accession, interest being prohibited. 


Ob1ig}iti«m9 of 
inortgni>rraad 
inort<Mtree. 


17. Tt is a general rule that the pawnee is chargeable 
with the expence of providing for the custody, and the 
pawner with the expence of providing for the support 
of the thing pledged; for instance, in the case of a 
pledge of a horse, it is necessary that the pa^vuer should 
provide bis food, and the pawnee bis stable. 


Mortgnpf. 18 . Where property may have been pawned or mor- 

cannot usf the • . . * 

pledge. gaged m saUstaction of a debt, it is not lawful for the 
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pawnee or mortgagee to nse it without the consent ot 
the pawner or mortgager, and it' lie,do so, he is res- 
ponsiblc for the whole value. 

19. Where such property, being equivalent to tlie debt, Mortj(a(?cden. 
may have been destroyed, otherwise than by the act of 
the pawnee or mortgagee, the debt is extinguished; hiinUn. 
where it exceeds the debt, the pawnee or mortgagee is 
not responsible for the excess, but wlicre it falls short 
of the debt, the deficiency must be made up by the 
pawner or mortgager; but if the property were wilfully 
destroyed by the act of the pawnee or mortgagee, he 
w'ill be responsible for any excess of its value beyond 
the amount of the d. bt. 


20. If a person die, leaving many creditors, and he’’'■•''‘■ene of« 
may have pawned or mortgaged some property to one 
of them, such creditor is at liberty to satisfy his own 
debt out of the property of the deceased ilebtor, wliich 
is in his own possession, to the exclusion of all tJio 
other creditors. 
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CHAPTER XII. 

OF CLAIMS AND JUDICIAL MAITERS* 

1. There is no rule of limitation to bar a claim of 
right according to the Moohummudau Law.* 

2. A. claim founded on a verbal engagement is of 
equal weight with a claim founded ou a written en¬ 
gagement. 

;l. Informality in a deed does not vitiate a contract 
foiinilecl thereon, provided the intention of tlie contrac¬ 
ting parties ('an otherwise be clearly ascertained. 

4. Tlie general rule with rcspc<‘t to all claims is tliat 
priority in point of time confers superiority of right. 

5. Whore the priority of either cannot be ascertained, 
a claim founded on purchase is entitled to the preference 
over a claim founded on gift. 

0 , Contracts are not dissolved generally by the death 
of one of the contracting parties, but they devolve on 
the representatives as far as there may be assets; 
unless the subject of the contract be of a ])ersonal 
nature, such for instance as in the case of a lease, if 
either the landlord or farmer die, the contract ceases 
on the occurrence of that event. 

7. So also in the case of partnership and joint con¬ 
cerns of any description, where the surviving ]>artners 

*In the Buhroorayiq an opinion is cited fruei the J/u6iroot, to the elFect 
that if a person causelessly neglect to advance, his claim tor a period of 
thirty three > cars, it shall not be cognizable in a court ul'jusucc j but 
this opinion is adverse to the received legal doctrine. 
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acta not bound to continue in business with tlie heirs of 
the d»!ce.ijwd partner, and vice. versA; and the oblifjation 
is ex.tin;^uishe<l, us well by civil as by natural death. 

8. Oaths are not administered to witnesses. or nUnetsei. 


0. In civil claims the evidence of tAvo men or one Their number, 
man and tAvo Avomen is generally requisite. 

10. Slaves, minors and persons convicted of slander incompetent 

arc not cfnnpctent witnesses. witnesses. 

11. The evidence of a father or grand-father, in favor inatimissiWe 
of bis son or bis grand-son, and rice versA ; of a husband 

in favor of iiis wife, and vice versa, and of a servant in 
favor t>f his master, and vice versA, is not admissible. 


12. Nor is the evidence of a partner adinissiltlo in or the sanu-. 
matters affecting the joint concern. 


13. In matters which fall peculiarly Atifhin the pro-I'emale evi- 
\ince of women, female evidence is admissible, ’‘>>r;or- 
rohorated Ity male testimony. 


11. Hearsay evidence is admissible to establish birth. And hearsay 

• ■ 

death, marriage, cohabitation and the appointment of a 
Ka/ec; as the eye witnesses to such traihsactions arc 
frequently not forthcoming, 


15. No respect is paid to any superiority in the num- Superfluou» 
ber of Avitnesscs above the prescribed number adduced 
in support of a claim. 


IG. The evidence of witnesses which tends to esta- or evidence 
blish the plaintiff’s claim to any thing not contained in 
his otrn statement, must be rejected; for instance, if 
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any of his witnesses depose to a larger sum being due 
to him than that claimed by himself. 

And diffnrin)? 17. The cvidcncc of witnesses which tends to esta- 
Broiind of Bc- blisli thc plaintiff’s claim on a ground different from 
thatalledgcdby himself, must bc rejected; for instance, 
if the plaintiff were to claim by purchase and his wit¬ 
nesses were to depose to his claim being founded on 
gift. 


Jt’Kere it dif- 18. Whcrc a debt is claimed, and some of the wit- 
tinuunt dui!. ncsscs deposc to the debt of the whole sum claimed 
and others to a part of it only, the plaintiff' is entitled 
to such part only of the sum claimed. 


Of the gene- 
ral iflHue. 


]$). Where a defendant pleads thc general issue, the 
ontis probandi rests on the plaintiff. 


Of a spp« iai 20. Where a plea contains defensive matter, such as 

pioa contain- . , 

iiig defensive payment or satisfaction, thc onus probandi rests on tho 
matter. defendant; the nile being the same as in the Civil Law, 
that in every issue thc affirmative is to bc proved. 


Of the junc- 21. A defendant may in some cases plead both thc 

da" pLa and general issue and a special plea, where tlicy are not 
‘1^'general IS -probandi in such case 
rests on the plaintiff, where thc special plea is not 
necessary to the defence; for instance, a man sues 
another for half an estate, alledging that he was born 
in wedlock of thc same father and mother as the 
defendant. Here the defendant may deny thc allegation 
generally, and at the same time plead that the plaintiff 
was bom of a different family. 

A claim at va- 22. A claim is not admissible which may be repug¬ 
nance with a ^ former claim, both of which cannot stand; 



79 


Of claims and judicial matters. 

for instance, a person in a former suit having denied former one in 

^ . n ■ X 1 . aumisBible. 

that a certain individual was his brother, cannot subse- 
quently claim the inheritance of that person on the plea 
of suchjelation. 

23. But if the claim be at variance with a former one, ifnifus they 
and they can both consistently stand, it is admissible; g?gientiy 
for instance, a claim having been advanced to property 

in virtue of purchase, the same property may be claimed 
by the same person in virtue of inheritance, but if the 
claim of inheritance had been prior, a subsequent claim 
of purchase is not admissible; as it is manifest that 
they cannot both consistently^stand.* 

24. If a man adduce a claim and have no evidence Rule whore 
to support it, the general rule is, that the defendant must ‘■oevU 
be put to his oath, and if he decline swearing, judgment 
should be given for the plaintiff; but if he deny on oath, 

he is absolved from the claim. 

25. Where both parties have evidence, that of the And where 
plaintiff is generally entitled to preference. Thus for hale'evK*** 
instance, where the creditor and debtor arc at issue as <1®®®®- 

to the amount of a debt, and both parties have evidence. Example*. , 
that of the former is entitled to preference, but where 
neither party has evidence, the assertion on oatli of the 
latter is to be credited. 

26. It is also a general principle that where there is Additional 
evidence adduced on both sides, ceeteris paribus, the pnriiM 
preference should be given to the witnesses of the party *''*• 

_I_ _ _ * dence. 

* At fint sight there might appear to be a distinction without a differ¬ 
ence in this caae; but the reason of the rule is that an heir might 
consistently make a pnrchaee of property which had not devolved, but 
of which he was in expectancy. But it is contrary to all probability 
that he should have purchased, after the demiae of the anceator, property 
to which he had represented himself actually entitled in virtue of 
inheritance. 
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whose claim is greater, or who has the greater interest 
in the subject matter. Thus, for instance, in an ac-' 
(ion arising out of a contract of sale, where there is a 
disagreement about the price betw< en (ho seller and 
Example. purchaser, both parties having evidence, toe witnesses 
who depose to the larger sum being due, that is of the 
plaintiff, are entitled to preference. 


Case of sale, 27. And whcrc there is a disagreement, l>oth as to the 

the pardcs be- . ... ... 

ing at issui; price and goods, both parties having witnesses, the 
price"Lui ibo evidence adduced by the seller is entitled to preference, 

as f.ir as it affects the amount of the price, and that 
of tile ]nirehnscr as far as it affects the quality and. 
quantify of the good.s. 

28. If neither party have evidence, they should both 
be put to their oaths, and if both consent to swear, tho 
contract must be dis.sulved; but if one decline and tlie 
other swear, the decree should be passed in favour of 
the swearer. 

20. But if the disagreement exist with respect to tlio 
iMunconditions only of a sale, such as the period of payment, 
comliUon of l,oth parties consent to swear, the assertion on 

oath .of the party against vdiom the claim is made is 
entitled to preference. 


Kooiist, and 
each having 
evidence. 


And wh*>re 
nfithur has 
i, t idcace. 


And where 
*1 __ 


Suit betweon 30. Where a husband and wife dispute ns to the 
wlfo,*of bo-^ amount of dower, both parties having evidence, that of 
tween teeeor must bo credited, as it proves most ;* so also 

in a dispute between a le.ssor and lessee, the evidence 
of. each party is entitled to preference as far as their 


* Bat there Is an exception to this general role. If the proper dower 
of the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amonnt claimed by her, the evidence addu* 
ced by the husband is entitled to preference, because that goes to prove 
some reoussion on her part. See Uidaya, vol. Ist. Page 134. 
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individual interests are at stake; the evidence of the 
lessor being received as to the amount of the rent, and 
that of the lessee as to the duration of the term. 

81. Where property is claimed and the person inCMmof^> 
whose possession it is, states that he is merely a depo* ^ 

sitary or pawnee of an absent proprietor, and adduces pledge, 
evidence in support of his assertion, the claim must 
be dismissed; but the claim should be rejected in limine 
where the claimant admits his title to have been derived 
from such absentee proprietor. 

32. Judgment cannot be passed exparte, the reason 
given being, that decisions must be founded either on 
the defendant's confession, or (notwithstanding his 
denial) on proof by witnesses; and where he is absent, 
it cannot be saili whether he would have denied or ad- 
mitted the claim. 

Of mAjtra. 

33. When cases are referred to arbitration, it is re- 
qnisite that the decision of the arbitrators should be 
unanimous. 
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INHERITANCE, CONTRACI’S, AND MISCELLA- 

NEOUS SUBJECTS. 

CHAPTER I. 

PRECEDENTS OF INHERITANCE. 

CASE I. 

Question 1. A person dies leaving t\rec sons. In 
what proportions will .they inherit the property left by 
him? 

Reply 1. The property will be made into three por- Sons inherit 
tions, of which each son will take one.* eqoaiiy. 

Q. 2. Supposing that person to have divided his pro¬ 
perty daring his life time between two of his three sons, 
and that those two sons and their heirs had possession 
of the property so given to them, in this case will the 
third son have a legal claim to any part of the property 
so disposed of? 

R. 2. If the father was in sound disposing mind, But the father 
when he divided his property, giving distinct portions to any on" of 
each of his two sons, and they retained separate posses- 

sion of their respective portions, the third son will not time- 
be entitled to any part of the property. 


See PriBCiple of Inheritance, S. 
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CASE II. 

Q. The plaintiff sues her yonnger brother to recover 
the proprietary right to a sixteenth share of certain 
lands, the property of her deceased elder brother. It 
appears that those lands were not ancestrel, but entirely 
self-acquired, and that oh the death of the proprietor 
his family consisted of a daughter, a widow, two bro¬ 
thers and two sisters. Under these circumstances, are 
the sisters, on the death of the proprietor, entitled to 
participate in his persontd acquisitions, and admitting 
that they are jentitled, under these circumstances, could 
they have any just claim, supposing the proprietor had 
left a son 1 


NodisUnction H. All the property of the deceased proprietor must 
cpstrp] and OH his death be distributed among his two brothers, his 
perty.™** sistCTs, his widow, and his daughter. The law in 

this respect recognizes no distinction between property 
which has descended from ancestors and property ob- 
tained by personal acquisition.* Under these circum- 
thers and stances therefore, the sisters of the deceased are entit- 
daughien. participate in the estate acquired by him. If 

Both brothers the deceased proprietor had left a son, both his brothers 
ezcludedbya his sisters would have been excludedf from the 
inheritance, and would not have been entitled to any 
share. The property would in that case have devolved 
exclusively on the son and daughter and widow; the 
widow taking an eighth;^ as her legal share, and the 
residue being divided between the son and daughter, in 
the proportion of a double share to the male.§ 


CASE III. 

Q. A woman dies leaving property which she ob¬ 
tained by inheritance from her husband and son. Will 
such property devolve on the relations of her husband 


•SMPris: Ish: 1. tSl. tl*. 
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£ind son, who are not relations Of the woman herself, or 
on her father? and. is there any distinction between real 
and personed property in such a case of inheritance? 

R. The property which the. widow obtained by inhe- The property 

ritance from her husband and son, will not devolve on 

the relations either of her husband or her son, who are " 

. j , volvee on her 

not her relations; but it will devolve on her father, own heire. 
brothers, or other relations, who may be her lawful heirs; 
and there is no* distinction between real and personal 
property in such case; but it will all be inherited in 
the same manner. The enumeration of heirs, as laid 
down in the Surajya is as follows:—"They begin with 
the persons entitled to shares, then they proceed to the 
residuary heirs by relation, then they return to those 
entitled to shares according to their respective rights of 
consanguinity, then to the more distant kindred, then to 
the successor by contract, then to him who was acknow- No distinctios 
ledged as a kinsman through another, then to the person 
to whom the whole property was left by will, and lastly proportj-. 
to the public treasury.” But the relations of the hus¬ 
band and son of a woman (not being her own relations,) 
do not come within the description of any of the heirs 
enumerated. 

CASE IV. 

Q. Are the offspring of slave girls entitled to inherit 
the estate of their lather? 

R. All the children of a person deceased, whether they The children 
are the offspring of a slave girl or a free married woman, I’nhelu^equai* 

are w ithout distinction entitled to succeed to their ly with other 

- cbildreiie 

respective shares, according to the law of inheritance.+ 


* Prin: Inh: 1. 

t But to establish the parentage of children by slave girls it is neces- 
aary that the father ahonld acknowledge them, if they are by different 
niothcrs \ bat if they are by the same mother, Ue acknowladginsilt of the 
first bon is lafificient—See Piinciples of Parentage. 32. 
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CASE V. 

Q. If, according' to the allegation of the widow, her 
adversary became an apostate from the Moohommudan 
faith subsequently to the demise of her husband, will 
this circumstance exclude him from the inheritance ? 

ApoAtacy af< R. If the apostacy occurred, as stated, subsequently 
o/ail'anres^ to the demise of the husband, his brother will not 
is ■"» thereby be excluded from his right as heir, because; 

iiiUciiiauce. % -n % i i*i 

when the inheritance devolved, he was of the same 
religion as her deceased husband.* 

CASE VI. 

Q. What conditions are necessary to the validity of 
an adoption, according to the Moohumraudan Law, 
and what rights appertain to a person legally adopted? 
Has he any claim of inheritance to the property left by 
his adopting father, or is the adopting father at liberty 
to dispose of all his property by sale, or gift, daring his- 
life time, and thereby to leave his adopted son entirely 
destitute ? 

Adoption con- R- During the life time, or after the death of the 
oiV h "itluce* father, the adopted son has no claim upon his 

property.f The adopting father's control over his own 


* DilTerence of religioa is one impediment to inheritance.—Sec Prin; Inh; 6« 

t ny the tenn adoption here used, affiliation by distinct claim of pa* 
r^ntai;e is not intended, but merely the reception, by the adopting father, 
into his family, of a child, who notoriously and avouredly belongs to 
nuoLher family. In this particular the Moohummudan seems to agree 
with the English, and the Hindoo with the Roman Law. Adoption 
among the Romans, as among the Hindoos at this, day, was intimately 
connected with religious or superstitious notions, and “it was thought 
disgraceful not to keep up and preserve the domestic gods and sacred 
things of the family.** Whereas among ourselves and among the Moo- 
hummndans, it seems to have been suggested, to use an expression of 
Dr. Taylor, merely as a resource of orbity. The same learned author, in 
a note to Us chapter on adoption, observes—“It is not unusual, we all 
know even anaing ns, for friradship to adopt in effect, the children of 
irtfangors in blood; but here is the plain difference between such acts of 
fiiendsliip and the legal adopUoa of thp Romaas; the friend and intended 
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|>roperty is absolatc, and although tho adopted sob may 
be thereby left entirely destitute, he is at liberty to dis¬ 
pose of his property as he pleases, by sale, gift, or 
Otherwise. 


CASE VII. 

Q. Supposing the claimant in this case to have been 
arraigned and convicted on suspicion of the murder of 
the woman to whose property he lays claim as lawful 
heir, will this circumstance exclude him from the inhe¬ 
ritance ? 

R. Mere suspicion of murder is not sufficient to ex- Suapicioa of 

elude from the right of inheritance. Unless the crime proved, 

be fully established, the suspected person has a right to “rom'^* 

succeed to the property as heir, supposing his title to herituce. 
the inheritance to be otherwise unexceptionable.* 

CASE VIII. 

Q. A Moosulmaun is involved in debt, by having be¬ 
come security for another. On his death are his heirs 
liable to pay the debt, without reference to the amount 
of the property which they may have inherited from 
him, and are they answerable for the debt, supposing 


benefactor may change his mind when he pleaaei, bat the adopted child 
at Rome obtained by the adoption legal rights of inheritance and succes¬ 
sion to the adopter, of which he could not be arbitrarily or wantonly 
dispossessed.”—Summary of Taylor^s Roman Law, voL 1, page 74. 

* The claimant in this case was probably convicted under the absurd 
rules of evidence observed in the Moofaummudan criminal Law, by wUch 
an acensed penon was convicted and punished, not according to the 
offence of which he had been guilty, so much as according to the quantum 
of evidence adduced against him. It appears that the claimant was sen¬ 
tenced to 12 years imprisonment on MMpteton of the mmder with which 
he was charged; and to Justify exclusion from inheritance, complete 
proof is requisite. It may here be observed that homicide, of whatever 
description, however accidental, if fully proved, excludes the peraoe 
who committed it from inheriting the property of the person slain, pro* 
Tided he was the cause, but not if ho was tho occasion moroly. ffoe 
Prin: Inlu 6. 
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swerable for 
the debts of 
their uiicoh- 
tors, an far as 
there are as* 
sots, but DO 
farther. 


Claim to inhe¬ 
rit through a 
deceased per¬ 
son not admis¬ 
sible. 
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the deceased, to have left no property? if so, the heirs 
being two brothers, a nephew and a son, which of them 
is liable ? 

R. If the debtor left property at his death, the cre¬ 
ditor may claim his debt from the heir of the deceased, 
who has become possessed of the property left; and the 
debts of a deceased person must be liquidated, before 
claims of inheritance can be satisfied. If the amount 
of the property exceed the amount of the debts, the 
heirs will share the residue; but if the property fall 
short of the amount of the debts, the whole of it must be 
appropriated to their liquidation, and the heirs will then 
not be responsible for what remains due. If the de¬ 
ceased left no property, the claim of the creditors will 
not lie against his heirs. If at the death of the debtor 
he leave a son, two brothers, and one brother’s son, the 
former will be liable, and the residue, after the creditors 
shall have been satisfied, will devolve entirely on him, 
according to law. The brother and brother’s son cannot 
inherit any of the property during his life time.* 

CASE IX. 

Q. A woman has two sons. One of them dies in 
the life time of his mother, leaving a daughter. After 
the woman's death, that daughter lays claim to the pro¬ 
perty left by her in right of her father. Will her claim 
be good against the brother of her deceased father, that 
is to say, her uncle ? 

R. The daughter can have no claim against her 
ancle, because her father died in the life time of his 
mother, who has another son living, by whom the daugh¬ 
ter is excluded. She can therefore have no claim of 
inheritance to the property of her grand-mother.f 


Priu: Inb: 21. 
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CASE X. 

Q. Supposing; any of the heirs to be insane or blind, 
do these circumstances operate to preclude them from 
inheritance ? 


R. Mental derangement, or any description of insa- Insanity and 

, , ® 1 . . j. blindness do 

nity, and blindness, are not among the impediments to not disqualify 

from inherit* 
ing. 


succession; but persons afflicted in this manner are en¬ 


titled to their legal shares as other heirs.* 


CASE XI. 

Q, Two women during the life-time of their mother 
execute a deed in favour of two other heirs, renouncing 
their right of inhcrifuncc to their mother's property. 
They each recciA't'd one thousand rupees from the per¬ 
sons in whose favour they executed the deed, and for a 
period of nearly twelve years after their mother’s death 
they ad'anced a> claim; but ultimately sued for their 
legal shares oi‘ the property left by their mother. An 
alleged deed of gift by the mother to the persons in 
whose favor the renunciation was made, and of which 
men lion is made in the deed executed by the two wo¬ 
men, is proved on investigation never to have existed. 
Under these circumstances will the deed of renunciation 
executed by the women be any bar to their present 
claim ? 


R. Renunciation implies the yielding up a right al- Renunciation 
ready vested, or the ceasing or desisting from prosecu- ufe-umTof 
ting a claim maintainable against another. It is evident “cestor, null 

and void. 


* Both the censes here mentioned operate to exclude from the inheri¬ 
tance agreeably to the proTisions of the Hindoo LawEunuchs and 
outcasts, persons bom Mtad or deaf, madmen^ tdtofs, the dumb and suc^ 
as have Iwt the nee of a limb, are excluded from a share of the heri¬ 
tage*’.—Sir W, Jones’s translation of the Institutes of Munoo, Chapter 
IX ^ 201. Bnt theOe nbsoni proTisionh seem to be entirely obsolete hi 
the present day* 


N 
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that, during^ the life-time of the mother, the dao^htera 
have no right of inheritance, and their claim on that ac¬ 
count is not maintainable against any person during her 
life-time. It follows therefore that this renunciation, 
during the mother’s life-time, of the daughters’ shares 
is null and void; it being in point of fact giving up that 
■which had no existence. Such act cannot consequently 
invalidate the right of inheritance supervenient on the 
mother’s death, or be any bar to their claim of the estate 
No Hmitation left by her. The omission to advance a claim for a pe¬ 
riod of nearly twelve* years is no legal bar to the ulti¬ 
mate admission of such claini.f 


CASE XII. 

Q. A person contracted marriage with a woman, who 
was his equal in point of circumstances, and against 
whom there was no legal objoclioii, lie had a famiJy 
of children by this marriage, lie afterwards con.iectcd 
himself with a dancing woman, to whom however he 
was not married, and by her also he liad several chil¬ 
dren. He died without making a will, and the question 
is, whether his children by the unmarried woman above 
alluded to, arc entitled to any portion of his estate, or 


* The limitation of twelve years fixed by Section XIV. Rc^rulatinn 3, 
1793, Section VIIL Rej^ulation 7, 1795, and Section XVllI. Ke^'ulation 
3,1803, modified by Section 111. Regulation 2, 1805, may perhaps be 
held to supersede the Moohummudan Law in this particular; but there 
certainly do appear to be claims, sucli for instance as a claim to dower, 
tbe non>adducement of which within a certain period, it would be harsh 
to pronounce a ground for being not cognizable. 

t Fntwas similar in purport to the above were dolivored on this occa¬ 
sion by the Cauzee of the Provincial C!uurt and the Mooftee of the City 
Court of Patna; but a contrary opinion was delivered by the Mootlee 
attached to the Zillah Court of Shababad, to whom also the point was 
referred. He maintained that the execution of the deed for which a 
consideration had been received by the obligors was binding against 
them, although the right parted with M'a.s not in existence at the time. 
The question however having been ultimately referred to the Law 
Officers of the Sndder Dewanee Adawlut and other learned authorities, 

■ it was satisfactorily ascertained that the opinion of the majority was a 
eorrect exposition of the law. 
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• 

whether the whole of it shpuld devolve on his widow 
and tile children begotten by him in wedlock? 

II. I'nder the circumstances stated, if a marriage be lllPKiiini.afe 
not proved to have taken place between the deceased i„in.r,t 
and the dancing woman in question, and if it be evi- 

^ ■ proiicrty. 

deut that her children arc the fruit of fornication, their 
parcntaji;e will not be established in the deceased; 
according to the saying of the prophet—" Offspring 
liclong to such as have consorts, but fornicators are 
prohibited from laying claim.” Consequently the pa¬ 
rentage not being ostablishod, and there being no will, 
no part of the property of the deceased belongs to the 
illcgitiinatc children, but the whole will go to those born 
in wedlock. It is laid down in the/Cq/ee—“The off¬ 
spring of fornication and the offspring repudiated by 
Ina / or imjirccation, take the maternal estate only, but 
not the paternal, nor can the father inherit from them. 

The father of such offspring cannot be considered as 
standing in any degree of relation to them, and their 
relation to the father being cut off^ they are consequently 
cKcludcd from claiming relation with his lamily.” It is 
also laid down in the Ilumntadeea that the parentage 
of the fruit of fornication is not established in the father. 


CASE XTir. 

Q. A person died, leaving certain landed property, 
and four sons, two of whom died childless. The sur¬ 
vivors, A and B, lived in joint possession of the estate. 
C afterwards died, leaving two sons, C and D, and two 
daughters, E and F. These persons remained with 
their uncle and his sons G and II, as joint proprietors 
of the lands in question. A then died, and the survivors 
still continued to live together on the same terms—af¬ 
terwards C and G successively died, and D has since 
disappeared, nor can any tidings of him be obtained. 
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Last of all H died, leaving a widow, who is the onljr 
present surviving claimant except the daughters of B. 
In what proportions will these persons respectively be 
entitled to inherit the estate ? 


R. Under these circumstances, the estate should be 
made into sixteen portions, of which the widow of H 
is entitled to two, and E and F to seven, or three and a 
half each. The remaining seven shares, which properly 
belong to the missing person D, should nqt immediately 
devolve on any of the other heirs; but four shares of it 
Property of should be deposited in the hands of a trustee, and the 
inUsiiiK prr- xemuiiiing three should be entrusted to the person or 

tioiisi Rhoiila ” * 

bo kept in persons in possession of the rest of the property, to be 
Minoiv"yo«rs 1^*® expiration of the period allowed for the 

from thf timo je.app(jarancc of the missing person. This period is 

ilf Uieir biflii. ^ * 

ninety years reckoning from his birth. If he re-appear 

in this interval, the whole seven shares should be made 


Thoy cannot intelligence of his fate can be 

Inherit, or be obtained before the expiration of the above period, 

dnring this in- '' *** inherit the four shares w hich were depo- 

tcrvai. sited in the hands of a trustee, and the remaining three 
shares will devolve on the other heirs who came into 
possession at the. former distribution.* 


* The Principle of the Law laid down in tbie case is, that a mUsing 
person is considered defunct, as far as regards the property of others, 
and living, ns far as regards his own property. He shall nut inherit from 
others during the period of ninety years which is allowed for his re-ap¬ 
pearance, nor shall others inherit from him during this interval- 

I'he surviving representatives of B were D and Band F, and the sur¬ 
viving representative of A was H. The first three persons were entitled 
to eight shares of the property in right of their father B, and tho loft 
mentioned to eight in right of his father A; but of the first eight shares 
D, by virtue of his being a male, was entitled to four, and £ and F to two 
shares each. After D disappeared, H died, leaving a widow who was 
entitled to two shares only of his eight portions, and the remaining six 
devolved on the children of his paternal uncle B; of which six* D as 
male, was entitled to three or a double portion, but it being a rule that 
a missing person is to be considered living as to his own property, and 
defunct as to the property of others, after the disappearance of D, his 
four shares, which descended to him absolutelv from his father, and of 
which he was in possession before be disappeared, should be placed in 
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CASE XIV. 

Q. Supposing Mussummaut Buhorun to haye been 
the wife of Ruhm All, will the property left by him go 
to both his widows, namely, Mussummaut Buhorun and 
Mnssuipmaut Bheekun equally, or in what proportions; 
according to law are their rights equal or different? 

R. In case of there being children, an eighth share of Wid.-.'n’s share 
the husband's property goes to the widow, and in case * 

of there being no children, a fourth. In both cases the 
widows will share equally.* 

CASE XV. 

Q. What is the nature of the contract of marriage, 
and what are the conditions, by the existence of which 
a woman becomes entitled to succeed to her husband’s 
property on his death? 

R. The term uqud, or contract, in a strict sense sig> Conditions of 
nifies tying together; and the joining of two persons in ”****** 
matrimony is termed a contract of marriage. The prO' 

posal and consent of the parties are essential to the 
contract. The bride should express consent if she bo 
adult, and the guardians and witnesses should be present 
at the ceremony. Under these circumstances, the wdfe 
is competent to inherit her husband’s property, sup¬ 
posing her not to have been divorced from him, not to 
have killed her husband, not to be the slave of any one, cessioD, 
and not to be of a different religion. Such a widow 
takes tm eighth where there are children, and a fourth 
where there are none.f The remainder goes to the 
legal sharers, in default of them to the residuary heirs, 

the hands of tnutoes, and the three shues which would devolve on hinn 
only in the event of hia pruvinj; to have been alive at the date of the 
death of his cousin should be given to the other heirs^ to be enjoyed 
by them, subject only to the condition of the re-appearance of the mis* 
sing person. 


*See Prin: Inb: 14. tl4. 
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in default of them to the distant kindred, and in their 
default it escheats to the public treasury. 


CASE XVL 

Q. A person had a son and two daughters. The 
son died before him. On the father’s death, besides tho 
two daughters above mentioned, he left a widow and a 
son’s daughter, claimants of his estate. It is proved 
that a certain snni was settled on the widow as dower, 
and the tpiestiou now therefore is, to what proportion 
of the estate she is entitled, in satisfaction of her dower 
and in virtue of her legal share of inheritance; aiul to 
what shares of the estate of the deceased arc lus 
daughters and son’s daughter entitled? 


In addition 
to her prior 
claim ol' 

(Ik* 

widow tcikr» 
a legal share. 


A son's daufriv 
ter cannot in- 
lierit with 
tlaiiahlers. 

Authorities. 


R. If the amount specified as dower exceed the value 
of the estate, the heirs will not be entitled to succeed to 
any part of it, but the whole will appertain to the wife 
in virtue of her claim of dow'cr. If the amount si)ceified 
fall short of the value of the estate, the proceeds must 
in the first instance bo applied to satisfy the claim of 
dower. Of the residue oiie-eifyhth* must be frivon to 
the widow as her lepal share of the inheritance, and the 
remaining seven-eighths must be distributed equally 
between the two daughters. A son’s daughter has no 
right of succession while there are daughters.t Autho¬ 
rities: In the Hidaya, on the chapter treating of pri¬ 
vileged slaves—“ In the case of property appertain¬ 
ing to an insolvent estate, the right of the heirs is 
defeated.” So also in the Dar, a commentary on the 
Ghoontr —“ No right of property remains to the heirs 
in the case of an estate, the assets of which are not 
more than sufficient to answer the demands against it.” 
So also in the Shareefeeah, a commentary on tho 


* See Prln; Inh: 14 
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Sirajyah —“ Next the discharge of his just debts from 
the whole of his remaining effects; then the payment of 
his legacies out of a third of what remains after his 
debts are paid, and lastly, the distribution of the residue 
among his successors.” 

These quotations are sullicient to sljow that the 
liquidation of the debts precedes the distributiou of the 
property among the heirs. In the Shareefeeah, also 
treating of widows, it is stated that onc-eighth belongs 
to them with children, and treating of daughters, that 
two-thirds belong to two or more, and treating of son’s 
daughters, that they cannot inherit where there are sons 
or daughters of the deceased, and that any surplus after 
the distribution reverts to such sharers as are entitled 
thereto. 


CASI5 WII. 

Q. A person having built a dwelling house, made a 
present of it to his daughter at the time of her marri¬ 
age. The husband to whom she was united had s«)ine 
children by her, and had also some <;hildreu by slave 
girls. Both the husband and wife arc now dead. Does 
tlie bouse belong of right to the children of the wife 
alone, or arc the children of the husband by the slaves 
entitled to succeed as heirs also? 

R. If the husband died before his wife, his children Tho wife'* 

bv the slave irirls have no right to the house. Accord- will 

^ ^ to her 

ing to Law the children of the wife will inherit all the • Mate, exeiii. 
property both real and personal left by their mother. runw’o'L"/'" 
If the wife died before her husband, he was entitled to i»ui 

if file huNhHocI 

one fourth of her property both real and personal, and survive ii«r, 
his legal share of it, according to Law, must be distri- shlle 1™one* 
buted among his children, whether by the wife or slave fourth, 
girls, in the proportion of two shares for a son and one 
for a daughter. 



98 Precedents of inheriiance. 

i 

CASE XVIII. 

Q. A person made over to his wife, by a deed Of 
Beea Mokasa* all his property in satisfaction ot part of 
hrr dower. The wife remained in possession of the pro¬ 
perty so transferred daring her life-time, and died, child¬ 
less, before her husband; a short time afterwards her 
husband also died, Icatring by another wife a son and 
daughter, who lay claim to the property left by him. 
But the two nephews (one of whom is now represented 
by his son) of the deceased wife claim the entire pro¬ 
perty in virtue of the deed of Beea Mokasa* by which it 
was conveyed to her in satisfaction of dower. In this 
ease to whom will the litigated property of right belong? 


Th*' heirs of 
bwih hiisl» inti 
unii wile will 


R. Under these circumstances, half the estate left by 
his wife legally devolved on her husband in right of 


>iu<(i r<i inheritance. On his death that half will go to his chil- 

Miiitc.siip ux-dren by another wife. The remaining half will be 
auybt'toreher divided equally bctucen the two Hcphews of the deceased 
hu&baud. wife, and after the death of one of them, his entire 


share will devolve on his son.t 


CASE XIX. 

Q. A woman marries a second husband during the 
life-time of her first, and continues to cohabit with such 
second husband for the period of twenty nine years, 
during which time she had by him several children. 


* t*he fitrict of the tem MohataT is ^ Ret&liare et cosqasre 

rofioiies"— Meninnki —but in the language of the Law, when connected 
with the term iieea, or sale, it means a sale of property for property, or 
barter, which is sale in one shape, and purchase in another.—Hidaya. 

t The reason of this is that although (the husband haring made over 
all hi:; property to his wife in satisfaedion of dowei) his heirs could not 
possibly have had any claim to succeed to the property oh the wife's 
death, had she *^8urvived her husband, yet she having died, childless, be¬ 
fore her husband, he, as heir, was entitled to one moiety of the propeity 
left by her as bis legal share, and consequently no distribntioa of the pro¬ 
perty ha^ ing taken place during his tife-tine, hlj hein werh afUr hhi 
death entitled to the same proportion. 
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Will she, in virtue of such marriage, be entitled to in¬ 
herit the property of her second husband on his death; 
and supposing a man to die, leaving a widow, three sons, 
a daughter and a brother, claimants to his property, to 
what proportions of it will each of them be entitled; 
and if the deceased, during his last sickness, had de¬ 
clared his intention that the persons claiming to be his 
widow and his children should take all his property, 
will such disposition hold good; and in what propor¬ 
tions will they share? 

R. So long as the first marriage shall continue un- or n womnn 
dissolved by divorce or otherwise, the marriage of a 
woman to a second husband is wholly illegal; and if the lii'n orhrr 
cohabitation be the consequence of such second niarri- 
a^e, it amounts to adultery, and the issue of such or tho cliii- 
intercoursc arc bastards, who, with their mollicr, arc ^'”’” **/**'** '? 

^ ^ sccoikI niiirri- 

wholly incompetent to inherit the estate of their deceased age. 
father. If the second question relate to tlie parties 
mentioned above, neither the person claimin" to bo his 
widow nor her children are entitled to any proportions 
of the property, and the whole will po to the brother by 
ripht of consanguinity ; but the verbal disposition made 
by the deceased during his last sickness will hold pood 
to the extent of a third of his property, of which the 
person claiming to be his widow and her sons Avill take 
shares alike. If the question relate generally to cases 
of persons having a legal claim to inheritance, the 
answer is, that the share of the Avidow is one-eighth, 
and the remainder should be distributed, to the exclu¬ 
sion of the brother, among the sons and daughters, in 
the proportion of a double share to the male. 

CASE XX. 

Q. A person died seized of a landed estate which he 
inherited from his father. He had three wives. Thfe 
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first wife died during his life-time, leaving one son. By 
his second and third wives, who survived him, he had 
two sons and two daughters, all living; besides which 
persons he left a sister, so that there are altogether 
eight claimants to his estate. His sous took possession 
of the entire property without allotting any portions to 
his widows or daughters. Subsequently to his death 
his sister (and on her decease her heirs) and the daugh¬ 
ter of his third wife lay claim to shares of the property. 
The sons in possession plead that it has been the im¬ 
memorial usage of their family to exclude females I'rum 
the inheritance, to which the claimants reply by denying 
the usage, and alleging that they had already partially 
obtained their right of inheritance in money and lands. 
Under these circumstances arc the parties claiming 
entitled to succeed to any portion of the estate left l)y 
the deceased,—and if so, what is the extent of their res¬ 
pective shares? 

Siateni are ex- R. Possession is of various kinds. It is not express- 

o'nd *daugh^"* O” what tenure and for what period the dc- 

ceased and his father held the property, nor is the 
original acquirer mentioned, nor the mode by which tlie 
acquisition was made; neither is it distinctly stated 
that besides the persons enumerated there were no other 
claimants of tlie estate at the death of the proprietor; 
which not being satisfactorily ascertained, it is impos¬ 
sible to declare into how many shares the property 
shonld legally be distributed: but it is concluded tliat 
the object is to ascertain the legal shares of those spe¬ 
cified on the supposition that there were no other per¬ 
sons entitled to participate. On this presumption there¬ 
fore it may be stated that, according to the Law of 
Inheritance, a sister and her heirs are excluded from 
the inheritance by sons and daughters of the deceased. 
An eighth therefore should be given to the widows^ two 



99 


Precedents of inheritance. 

shares to each of the sons, and one share to each of the 

daughters, supposing that none of these claimants had 

compromised or surrendered their rights, and that all 

claims requiring previous satisfaction had been ad> 

justed; as is laid down in the Shureefeeah, a treatise on Authority for 
^ ' tnoir excju!ii« 

inheritance^—Brothers and sisters by the same fatlier <>“• 
and mother and by the same father only are all exclu¬ 
ded by the son and the son’s son in how low a degree 
so(!ver.” " Wives take in two cases: a fourth goes to For the shere 
one or more on failure of children, and son’s children, ° 
how low soever, and an eighth with children or son’s 
children in any degree of descent.” “If there be bro- F«r the male’s 
thers and sisteirs by the same father and mother, the ^ ^ ^ * 
male has the portion of two females.” 

CASE XXL 

Q. Has a woman any right to share in the property 
h'ft by her deceased step-son? 

R. A step-mother is not considered in law a mother. Of a atep-mu. 
She is called wife of the father. She only who bears 

the child is termed mother. As a step-mother is not 
viewed in the same light as a mother, she cannot take 
the maternal share of inheritance, which is a right ap- 
])crtaiuing to mothers alone. 

CASE XXII. 

Q. On the death of a widow in whose favour an 
assignment of property had been made by her husband 
in lieu of her dower, she leaving a son, a daughter, and 
a daughter by a second wife of her husband, which of 
these persons will succeed to her property? 

R. Her son will take two parts and her daughter one. or a »tep. 
The daughter by the second wife of her husband has no daughter, 
title to any share. 
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Of a ^rand- 
inotlirr witU a 
liiuliicr. 


Of a mother 
\\ ith brother's 
sons. 
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CASE XXIII. 

Q. A person having received a gift of certain landed 
property dies, leaving his father’s mother, his mother, 
and his paternal half-uncle; which of these persons 
will be entitled to inherit his estate, and in what pro¬ 
portions; and supposing he left another paternal half- 
uncle, how will his property be distributed among tlie 
four persons above enumerated? 

R. If a person die, leaving his grand-mother, his 
mother, and only one paternal half-uncle, the property 
will be made into three parts: on<> of which will go to 
his mother and two to his palcrnal half-uncle; and if 
ho loft two paternal half-uncles, they will each take one 
share, the remaining third going to his mother.* 

CASH XXIV. 

Q. Admitting the relation of the parties to the de¬ 
ceased proprietor to be as stated, ho;v much of his 
property will go to his mother, and how much to the 
plaintids—his brother’s sons? 

R. One-third will go to liis mother, and two-thirds 
to the plaintids, by reason of their male consanguinity 
and residiiarj' title.f 


CASE XXV. 

Q. 1. A woman (A)had three daughters: B, C and D. 
The last mentioned (D) died before her mother, leaving 
children. On the deatli of A, her two surviving daugh¬ 
ters (B and C) take possession of her property; after¬ 
wards B died. Under these circumstances, how will 

* The grand-mother is in this case excluded agreeably to Prim Inh; 37. 

t It is presumed in this case that there were no sons, nor sons' chil¬ 
dren, nor brothers, nor sisters, in which case, according to Prim lob; 34, 
the mother is entitled to one-third. 
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the property of B be divided between her sister (C) and 
her late sister's (D’s) children, being a son £ and a 
daughter F? 

R. 1. Under the circumstances stated, the property. Of a sister 
according to the Moohumtuudan Law, will be vested in jf^uJ^herde- 
C alone, because D died before her mother and B died ceased sister. 

after the decease of her mother, leaving a sister (C). 

According to Law, E and F are not entitled to inherit, 
as G is the legal heir, or the only person for whom the 
Law' prescribes a legal share, and E and F are merely 
distant kindred, for whom no provision is made under 
such circumstances, and who, while a legal sharer is 
living, can have no right of inheritance, as is laid down 
in the S/iurhi-oo-Tahavi ,—“The distant kindred cannot 
inherit while a legal sharer survives.” 


Q. 2. By reason of the death of D before her mother, 
are her children excluded from inheriting their maternal 
grand-mother’s estate or not? If they arc not excluded 
Irom the inheritance, in what proportions w'ill they 
share her property ? 

R. 2. The death of D before her mother causes her of a dauRh- 
childrcn to be excluded from inheriting their maternal 
grand-mother’s estate, because B (the daughter of A) deceased 

is a legal sharer, and E and F arc distant kindred, and, 
according to the doctririe already cited, distant kindred 
are excluded from inheritance where there is a legal 
sharer.* 


CASE XXVI. 

Q. Zuhooroonissa, a female Moosulmaun, dies, leav¬ 
ing as claimants to her property tw'O half-brothers and 
a half-sister, by the same father only, and a son and a 


* Prin: Inh; 9. 
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widow and two daughters of her uterine brother, who 
died before her. Pending the suit, the widow of her 
uterine brother dies. Under these circumstances, to 
wiiich of the relatives above specified will the property 
of Zuhooroonissa legally go, and in what proportions 1 


Of haif-bro- R. Under the circumstances stated, the whole of the 
property left by Zuhooroonissa will go to her half- 
^ brothers and her half-sister. The property will be 

brother. divided into five shares: of which each half-brother 

will take two and the half-sister one. The son, the 
widow and the two daughters of her uterine brother, 
cannot succed to any part of the property, because the 
brother’s widow has not any right of succession, and 
because there being half-brothers and a half-sister, the 
son iind daughters of the uterine brother are excluded 
from the succession, as is declared in the Law of 
Inheritance.* 


CASE XXVII. 

Q. A, the original proprietor of a landed estate, has 
a son, B, and a daughter, C. B dies during the life¬ 
time of A, leaving a son, D. Afterwards A dies, leaving 
C and D. Previously to the distribution C dies, leaving 
two daughters, E and F. Under these circumstances, 
to what shares of the property left by A and C are their 
representatives E and F and D respectively entitled ? 

or a aon’a aon R. The fact of D's father (B) having died during the 
ing^died Ufe-timo of his grand-father A, operates to his imperfect 


* There u a distinctioD made between brethren by, the aame (ather 
only and brethren by the same mother only. See Prin: Inb: 26 and 30, 
the latter being sharers and taking a portion at all events (nnless there 
be children or son’s children how low soever, or a father or paternal 
grand-father how high soever) and the former being only residuaries; bnt 
iMth classes exclude the children of brethren, even though they be by 
the same lather and mother. 
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exclusion.* Had such not been the case, D would »'|«s 
have been entitled to two out of the three shares, only tiicr) and two 
one-third goings to the daughter C. Under the circum- “ 

stances stated, one-half is the property of C, and the 
other half devolves upon D. On the death of C, leaving 
two daughters, £ and F and her nephew D, the half of 
the property which she inherited must be divided into 
three parts, two of which belong to E and F, and one 
to D, so that by this means D (or his representatives) is 
eventually entitled to two-thirds of the entire property 
left by his grand-father A, and E and F (or their repre¬ 
sentatives), the grand-daughters in the female line of 
A, are entitled to one-third only of his estate. 

CASE XXVIII. 

Q. A person, named Sheikh Ahmud, lays claim to all 
the property, real and personal, of a deceased woman, 
named Motee Jaun, also to recover a debt due to tho 
deceased by two individuals; on the plea, that his 
grand-father had made a conditional grant of a por¬ 
tion of land to the said deceased, stipulating that she 
wsis to enjoy the profits thereof during her life-time, hut 
that after her death it was to revert to the donor; and 
that she, daring her life-time, and a short time before 
her death, executed a deed of gift in favor of him, tho 
claimant, making over to him, at her death, the said 


* In this case there seems to be an inaccuracy in the Futvra in use 
of the term ht^b noqsan or imperfect exclusion, vthich si^ities an exclu- 
aion from one share and an admission to another, and it takes place in 
respect to five persons only; the husband or ‘wife, the mother, the hod’s 
dau};hter and the sister by the same father. Thus, for instance, the share 
of the wife is one-fourth when there are no children, but if there are 
children she is excluded from the fourth share, and is admitted to an 
eighth share only. But the son or son’s son (the son having died during 
the life-time of the father) is perfectly excluded from any nhare of the 
inheritance, technically so callecL He comes in merely as a residuary in 
bis own ri^t. The share of the one daughter, C, is half by law, and he 
takes the other half as residuary. At the second distribution the share 
of the two daughters, £ and F, is two-thirds, and he takes the remaining 
third as residuary* 
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land, together with all her property, real and personal; 
and assigning to him the amount of the debt due to her, 
(being ninety four rupees thirteen annas,) from the in¬ 
dividuals above alluded to. Four other persons also 
lay claim to the property, namely, Munna Khan, Mean 
Khan, Jeevan Khan, and Chand Khan; the two former 
on the plea, that the deceased was daughter of the 
paternal aunt and daughter of the maternal uncle of 
them respectively; and the two latter, that she was tlio 
wife of the brother of their grand-father. Sheikh 
Ahraud and Mean Khan have each adduced satisfactory 
rvidence in support of their respective allegations. 
Under these circumstances, which of the claimants is 
entitled to succeed to the property left by the deceased 
woman ? 

Of the Knna- R. Neither Sheikh Ahmud, nor Jeevun Khan, nor 
biLn<Vabro^“^' ^hand Khan, have any claim of inheritance to the property 
of the deceased. But the witnesses have satisfactorily es¬ 
tablished the allegation of Sheikh Ahmud, respecting the 
gift, which is virtually a bequest, because it appears from 
the testimony adduced, that the gift was made in the 
last sickness of the deceased, and every donation made 
Ofa deathbed on a death-bed is a bequest; according to the >S^AurAi 

Viqai/a ,—“A death-bed gift, though actually made, must 
be deferred until death, because its conditions are 
dependant on that event; for if the property be insuffi¬ 
cient to cover all the debts, the gift will be null, and if 
there be no debt, it will be good only as far as a third 
of the estate.” Also according to the Madun ,—^“Wheii 
a person on a death-bed makes a gift, it must be taken 
out of a third of his estate.” Therefore after defraying 
the funeral expences, and liquidating the debts of the 
deceased, a third of what remains must be given to 
Sheikh Ahmud, in virtue of the bequest. According to 
the Sirajyyah, —There belong to the property of a 
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person deceased four successive duties: first his funeral 
ceremony and burial without superfluity of expence, 
yet without deficiency; next the discharge of his just 
debts from the whole of his remaining effects; then the 
payment of his legacies out of a third of what remains 
after his debts are paid; and lastly, the distribution 
of the residue among his successors, according to the 
divine book, to the traditions, and to the assent of the 
learned. They begin with the persons entitled to shares, 
who are such as have each a specific share allotted to 
them in the book of Almighty God; then tliey proceed 
to the residuary heirs by relation, and they are all such 
as take what remains of the inheritance, after those who 
are entitled to shares, and if there be only residuaries, 
they take the whole property; next to residuaries, for 
special cause, as the master of an enfranchised slave, 
and his male residuary heirs; then they return to those 
entitled to shares according to their respective rights of 
consanguinity, then to the more distant kindred.” Now 
Munna Khan and Mean Khan are among the distant 
kindred; and in the event of there being no residuaries, 
or legal sharers, the distant kindred inherit; and in that 
case, the two individuals aforesaid will succeed to the 
two-thirds of the property which remain after defraying 
the funeral cxpences, the discharge of the debts, and the 
payment of the legacies out of a third, according to the 
authority above quoted.* 

CASE XXIX. 

Q. A woman (A) after the death of her husband (B) 
takes possession of bis property which he inherited from 

* Here the son of the father's sister and the son of the mother’s brother 
will both inherit; the former taking by reason of bis paternal connexion 
two-thirds,^ and the latter one third by reason of his maternal connexion. 
Where claimants of the same degree belong to different sides of the 
family, one does not exclude the other; but had the claimants been the 
son of a father’s brother, and the son of a father’s sister, the latter would 
have been excluded.—See Prin: Inh: fiS. 
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his grand-fatlier, and continues seized of the same du¬ 
ring her life-time; but under what title she held is not 

« 

clearly ascertained. Under these circumstances, there 
being two claimants, A’s half-brother, and the grand¬ 
son of B’s half-sister by the same father only, on 
which of the two will the property devolve? If'it 
should devolve on both, in what proportions will they 
share ? 


Case of a 
grancl'flnti of 
a half-sUter 
by tho same 
father only, 
and a widow's 
lialf’brothor. 


R. It appears that the pftoperty in this case was an¬ 
cestral, but it is not clear under what title A came into 
possession. From the fact of it’s having been ancestrcl, 
it Ibllows that it belonged to B, and after his death it 
should devolve on his heirs. Tlie seizin of A is of no 
rlTcct to prove her proprietary right. According to the 
question it appears there arc no other heirs of B than 
his widow and a half-sister’s grand-son; but the widow 
(A). as well as being one of tlie heirs, is a creditor of 
her husband also; for, according to the Moohumuindan 
Law, dower is a necessary debt in case of a marriage, 
insomuch that there can be no contract of marriage 
without dower. If B, the husband, during his life time 
satisfied the debt of liis wife’s dower, or she voluntarily 
relinquished her claim to it, notwitlistanding the pos¬ 
session of A, the property will be made into four shares, 
of which the widow (A) will take one as her legal share, 
and after her deatli the same share will go to her half- 
brother, and the remaining three shares will go to B’s 
half-sister’s grand-son. If B died without satisfying the 
claim of his wife’s dower, and she did not relinquish 
it, the debt due on account of her dower should be paid 
to A's heir, being her half-brother, before the distribu¬ 
tion of the estate to satisfy the claims of inheritance. 
After satisfying the debt of dower, if there remain any 
surplus, it will be made into four parts and be distributed 
among the parties in the proportions already specified. 
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If it had been proved that A was seized of her husband's 
property in virtue of proprietary right, as for instance in 
excliange of her dower, in this case the whole property 
would have devolved on her hall-brother as lier legal heir, 
and B\s half-sister s grand-son would have been excluded 
frojn the inheritance. According to the question however 
it does not appear to have been proved that the posses¬ 
sion of A was of this nature; but it has been proved 
that tlie property formc<l the anccstrel estate of B. The 
proper answer to the (piestion therefore is as originally 
stated. By the term anccstrel estate is meant property 
which, havingl)elongcd to his grand-father, devolved on 
the husband in right of inheritance. It is declared in 
the Hidaya —“ It is a rule, that if an inheritee’s ri^ht of 
property in any thing be proved, still a decree cannot 
pass in favour of the heirs, until proof be adJuced oi 
the death of the iuheritcc, and of their right <»f heri¬ 
tage.” So that in this case the proof that the projicrty 
belonged to the grand-father and that he left it as an 
heritable oslate, is proof that it belonged to him of light 
after the death of his grand-lather. In (he Ilidai/a also 
“ The payment of dower is enjoined by the Lau.” So 
also in the Sirajya,— * Next, the discharge of his just 
debts from the whole of his remaining clfects; then, 
the payment of his legacies out of a third of what re¬ 
mains after his debts arc paid; and lastly, tlic distrihii- 
tion of the residue among his successors.” “ Then the 
oilspring of his father or his brothers.” “ Then the 
strength of consanguinity prevails: thus a brother by 
the same father and mother is preferred to a brother by 
the same father only, and a sister by the same father and 
mother, if she become a residuary with the daughter, is 
preferred to a brother by the father only; then to the 
more distant kindred. The third sort are descended 
from the parents of the deceased; and they are the 
sister’s children and the brother’s daughters.” 
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CASE XXX. 

Q. In the event of the deed of dower set up by a 
widow proving to be invalid, will her adversary, who is 
brother of her husband, succeed, according to the tenets 
either of the Soonnee or Sheea sects, to the property left 
by him? and how will his property be distributed among 
the heirs according to botli doctrines ? 


Rii;htof a R. According to the tenets of the Soonnee sect, the 
c”d^nR to'^the brother of the deceased will be entitled to a share of the 
trh e"** inheritance, as residuary, after the 

legal sharers shall have been satisfied. Two tables are 
subjoined, exhibiting the mode in which the property 
will be distributed according to the respective allcga- 


And nccord' 
in); to tho 
mhefa doc- 
triro*. 


tions of each party. According to the tenets of the 
Sheea sect, the brother has no right of inheritance while 
there is a daughter. The widow and her daughter will 
succeed jointly, and on this supposition there is no ne¬ 
cessity lor defining the shares of inheritance.* 


CASE XXXI. 

Q. A person dies, leaving an only daughter and the 
son of a half-brother by the same lather only. Has 
the latter person any legal claim of inheritance to the 
property of the deceased ? 

Ofadaugh- R. It appears that the person alluded to in the above 
jfaul^'yoiher. question died leaving a daughter and a half-brother who 

arc the sole claimants. Under these circumstances, his 
estate will be made into four parts, of which the daugh- 


* By the tabular sketch of the family delivered in by the widow, the 
husband's brother became entitled to thirty-eight out of two hundred 
and sixteen shares of the property left by him, or between a fidh and sixth 
of the estate. According to the calculation made in conformity to the 
sketch delivered in by the husband's brother, be w|i8 declared entitled to 
one hundred and forty-six out of six hundred and forty-eight, or between 
a fourth and fifth of the estate. 
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ter will take two parts, or half, as her legal share, and 
the other half will go to the half-brother, as residuary, 
on whose death his son will succeed to it.* 


CASE XXXII. 

Q. A Moosulmaun gave his daughter in marriage to 
another, and, on the occasion of the marriage ceremony, 
bestowed upon her jewels and a variety of other valu¬ 
ables. The husband also gave her some jewels after 
marriage. The wife died having given birth to a son, 
since deceased. The father of the wife now claims all 
tlic jewels and valuables given to her, as well by him¬ 
self as by her husband. Is he entitled to the whole of 
such property, or to any proportion; and if not, to whom 
do they legally belong? 


R. After defraying the expences connected with the of the para- 
funeral ceremony and other acts which must necessarily ‘ 

be performed for the deceased, her whole estate (whether wuman. 
obtained by her on the occasion of her marriage or 
otherwise) should be made into twelve parts, of which 
the father is entitled to two and the remaining ten 
belong of right to her busband.f 


CASE XXXIII. 

Q. A person dies, leaving a brother, two paternal half 
grand-uncles, and two daughters of a paternal grand- 


* Accordiof; to Prin: 16, the daughter takes a moiety, and there being 
only one residuary heir, who takes the other moiety without a fraction, 
this case affords an example of the First Principle of Distribution (75). 

t The husband obtains so large a portion chiefly in. right of bis son to 
whom he is sole heir. On the death of the woman her property should 
have been made into twelve parts agreeably to Prin: 65—the father 
being entitled (see Prin: 32) to one sixth, and the husband (See 15) to 
one fourth—and, as they take their shares (two and three parts of twelve) 
without a fraction, leaving the remaining seven to be taken by the son as 
sole residuary heir, this case affords an example of the First Principle of 
Distribution. (75.) 
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uncle, who claim his estate. In this ca \\ hich of the 
claimants are entitled to succeed accorJii.;: to Jie Law 
of Inheritance? 


f with 
or rcsiiJuarii 


R. The mother is a legal sharer and the patrmal half 
c:r'irid-unclcs are residuarics, and are ihL'-rfo.c the heirs 
of the deceased. The daughters of the i>ateri^al grand¬ 
uncle arc among the distant kindred,* v.hich persons 
can never take any part of ttie property so long as a 
legal sharer or a residuary remains. |- 


CASi: XXXIV. 

(}. A woman dies, leaving certain property which .she 
had ohtaiiii'd from her husband in salisfcU'tion of dower. 
I’ho (daimants to her estate are two sisters and the 
daughter of a son, wliieh son died during her life-time. 
To what ])roportions of such pro])cr(y aic these persons 
respectively entitled? 


Of two 9Htors 
wiili a sou'll 
daughter. 


R. The property loft by the deco ‘d woman, whether 
obtained in satisfation of d )Wi':', f*r i.i wliatevi’r manner 
acquircil, should bo diviflod in'o i> :; parts, of which 
the daughter of her son is cntillctl to a m )ie;y,.l; or eight 
annas in the nipcc, and the sisters will take the rouiain- 
iug moiety ;§ that is, a quarter, or four cach.^I 


CASE XXXV. 

Q. A woman die.s, leaving sis her heirs a husband, a 
daughter and a paternal nnclc. In w*hat proportions 
will those claimants severally succeed to the estate left 
by her? 


• See Prin: Inh: 47. 

tThe mother's share ia this rase would be a* third: sec Prin: 34 . 
The remaining two-thirds would go to the grand-uneles ns residuaries, 
and the estate would be divided into three parts without a t’raclioD, t'ui^ 
nishing an example of the First Principle of Distribution (73.) 

X See Prin; Inh: 18. § 25. ^ First Prin: of Diat: (73.; 
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R. The share of the deceased will be made into four » dnugh- 

tor with a 

parts, of which her husband is entitled to one, or a husband and 
fourth, as his legal share, the daughter to two, or a 
moiety, as her legal share, and the paternal uncle to the 
remaining one, as residuary.* 

CASE XXXVI. 

Q. jrlussmnmaut Shahamut dies, leaving a daughter 
(luussummaut Zain:i1>) . ho, subscqucniiy to the death 
oT her mother, succc''ds to her whole estate. Aftc^- 
wunls, the daughter dying childless, does the whole or 
a portion of the property which she inherited from her 
mother vest in her maternal uncle, or does it all apper¬ 
tain to her husband ? If they both inherit, how will the 
property be divided between them? 


R. Under the circumstances of the case in question, it CT a lMi«*iiqnd 
appears that Mussummaut Shahamut died Icavin:: n j 
brother, as well as a daughter. Her daughter in this cas 3 
was entitled to one moiety only of the property; the otiicr 
moiety belonging of right to the deceased's brotlicr, ho 
being a residuary heir. On the death of the daughter, 
leaving no ispio, her sliarc will be made into two parts, 
of which one will go to her husband, as his legal share, 
and the remaining moiety (if there be no other sharers 
nor rc.siduaries) to her maternal uncle, who is enume¬ 
rated among the fourth class of the distant kindred.f 


CAS I- XXXVII. 

Q. A person dies, leaving a widow, a son of his 
paternal uncle, two sons of his sister, three daughters 
of his sister, and six grand-sons of his paternal uncle. 


• First Prin: of Dist. (75.) 
t First Prin: of Diet; 75 and Prin: Inb: 
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Which of these persons will succeed to his property, 
and in what proportions ? 

Of a patrrnal R, After defraying the funeral expences of the de- 
with a widow, ceased, the liquidation of his just debts, and the pay¬ 
ment of legacies left by him, to the extent of a third of 
the property, the estate will be made into four parts, of 
which the widow will take one part, as her legal share,* 
and the remainder will go to the son of the paternal 
Sister’s sons uncle as residuary. The grand-sons of the paternal 
uncle will be excluded by reason of the intervention of 
their father and the others rank among the distant 
kindred only.f Therefore, under these circumstances, 
, they take no share of the inheritance, j; 

CASE XXXVIII. 

Q. A woman leaves as heirs her brother and sister. 
In what proportion will her estate be divided between 
those individuals at her death ? 

Of a brother R, It will be made into three shares, of which two 
will go to the brother and one to the sistcr.§ 

CASE XXXIX. 

Q. A person dies, leaving as his heirs a widow and a 
brother. How will his property be distributed between 
them; and what shares will each of them receive ? 


* See Ftin: Inh: 14. t 45. 

} This also is an example of the First Principle of Distribution (76). 
Where there are no children, the share of the widow is one-fourth. The 
property must consequently be made into four parts, of which the widow 
takes one as her le^l share, and the remainder goes to the son of the 
paternal uncle without a fraction. 

^ Prin; Inh: 99. First Prin: of Dist: (76.) 
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R. It will be made into four parts, of which the Of a brother 
widow will take one as her legal share, and the brother 
the remaining three as residuary.* 


CASE XL. 

Q. A and B, two brothers, inherited equally their 
patrimonial property. The former died, leaving a son 
C, who next died, leaving a son D. B then died,leaving 
a widow and four daughters. The widow also is since 
dead. Under these circumstances, how is the property 
of the two brothers to be distributed among their sur¬ 
viving heirs ? 


II. It appears from the proceedings that A died before Of a widow 
B, and that B died before D. In this case all the pro- daughters 
perty of A will on his death go to his son C, and on his •* 
death to his son D. Of the property left by B, an eighth 
will go to his widow and two-thirds to his daughters as 
their legal shares. D will be entitled to the rest as resi¬ 
duary. Thus B’s property will be made into twenty- 
four parts,t of which the widow will be entitled to one- 
cighth or three parts, the daughters to two-thirds or 
sixteen, and the brother’s son or grand-son to the remain¬ 
ing five parts. The widow having died before the distri¬ 
bution, her share will be taken by her daughters. 


• First Principle of Distribution (75), where the parties receive their 
shares without a fraction. A fourth (af^reeably to Prin: Inh; 11) bcinjc 
the share of a widow, when there are no children, the property must be 
made into four parts, of which she takes one, and the residuary heir 
the remainder. 

t When the portion of one set of sharers is oae-eighih and that of 
another set of sharers two-thirds (as in this case), or one-third, or one-sixth, 
the rule is that the estate must be made into twenty-four parts (06), 
This is an example of the First Principle of Distribution, all the heirs 
getting their portions without a fraction (75> 
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CASE XLI. 

Q. A woman dies, leaving a husband, an infant son, 
a mother, and a sister. In the presence of all these 
claimants, the mother of the deceased woman brings an 
action against her son-in-law to recover from him her 
maternal share of the dower to ^vhich her daughter was 
entitled. Under these circumstances, has she a right 
to recover any thing on account of dower from the 
husband of the deceased Avoman ; and if so, to Avhat 
proportion of the dower so due is she entitled, and to 
wlnt shares will the other claimants be respectively 
entitled to succeed? 

U. The mother of the deceased w^oinan has a good 
right of action against tlio liusband for her maternal 
share of the dower due to her daughter, ami the entire 
sum due on that account should be distr'.buled into 
twelve portions, of which three shares (a fourtlt)* belong 
to the husband, two (a sixth)+ to the mother, and seven 
to the infant son; but the sister| is not entitled to any 
thing, she being excluded by the son.§ 

CAt*F. XLII. 

Q. A person died leaving two Avives. By the first wife 
he had one son, and by the second tAvo sons. The sou 
by the first Avife died, leaving a Avife and Iavo sons. Sup¬ 
posing the deceased son above-mentioned to have as¬ 
signed over all his property in doAver to his Avife, has 
the brother of that wife, on the death of herself and of 
her tAVO sons, a right to inherit the property Avliich had 
been so settled upon her in satisfaction of doAver, or is 

* See Principle 15. t33. {21, * 

^ First Principle of Distribution (75). Where a fourth and a sixth 
share occur together (sue Principle 05), the division must be by twelve, 
and this arrangement suiting to satisfy all the legal claimants, there is no 
occasion for an\ further process. 
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he entitled to any share of it? And supposing the de¬ 
ceased son above-mentioned not to have assigned his 
property in dower, but tliat his widow was in possession 
of her husl)and s legal share, has her brother a right to 
any share of it, on her death? 


R. If a person, h u ing assigned over all his property or n patomui 
to his wile in satisfaeliini of dower, die, leaving her and liTmra inafcr. 
two sons, and (lie sons die before their moUier, and she *'*w‘*^* 


die,leavii»g a brother, that In'other will be legally eiitit- 

Icd lo all tlie pn>p<'riy left by her. Rut if she die before 

her sons, or boforc ime of lier sons, and those suns die, 

leaving their paternal half-uncle or his sons, and their 

maternal uurlc, under Hu so circumstances the paternal 

half-uncle or his sous will be entitled to tlic property 

Irfl by them by reason of their right as rcsiduuries, and 

llir malerrial uutJe, who is among the distant kindred, 

will not 1)0 entitled to any thing. Supposing tlu* 

deceased not lo have assigned to Iris wife his properly 

in dower, but Hint she was in possession of an eighth 

share thcreol*, which was lier legal right (tlie reniaindor 

belonging to lu r sous), and that she die Ixdbrc her sons, 

liten her eighth share will devolve upon them, and on 

their death will go to their paternal half-uncle or his ^ 

sons. Tile nmlernal uncle will not be entitled (o any 

part of it. If one of the sons du‘, l^niving his mother ofa in-oOi r 

and his brother,* his properly will be made into Ibrec 

Una*. 

shares, of v.hidi liis niotlior will get one, and his 
remaining brother two; and if the other sou die, leaving 
his mother, his paternal half-iincle, or sons of that "’”‘1"^'' 
anclc, bis properly will be made into three sliarcs, ofiiii h'ir-uncir. 


The T/'Uv Dn^fpr attached to Ihc /iUT!i (’(Hirt of llooi^ly declared in 
I,is 1‘iitua th;»t the property should, in this case of a medher and a brf»- 
iher, hr diiidt d into six parts, the mother in such case bcinfc entitled to 
onr-sixih onlv ; but this opinion is manifestly orronrniis.. If indeed there 
liad been more tlnn (»iie brother, the mother would ha\e been entitled to 
!i sixth Sre Ibinciplcs 33, and 34. This is an example of the 

J ir-'t Ibi:*' ip;c 'T Distribution (75), there bein^ no fraction. 
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which one will go td the mother, and the other two to- 
the paternal half-uncle or his sons, in virtue of their 
residuary claim. If, after that, the mother die, leaving- 
only her brother, her whole property will devolve upon 
liiin. The succession of these persons severally to the- 
vested interests cannot be stated, it not having been 
‘ ascertained which of them survived longest. 

CASE XLIIl. 

Q. A proprietor of land being in joint possession 
thereof with the son of his daughter, obtains a formal 
grant of the property in the name of himself and his 
said grand'Son. Afterwards his daughter dies, leaving 
a son (the grand-son of the proprietor above alluded to), 
a daughter, a husband of that daughter, and her owm 
husband. Some lime subsequently to this event, the 
proprietor of the land dies, and for a long lapse of time 
no tidings have been heard of his grand-son, who had 
travelled to a distant country. The grand-daughter of 
the proprietor next dies, leaving a son, a daughter, and 
a husband. After her tho son-in-law of the proprietor 
dies, leaving a son by a second wife. Under these 
circumstances, of the persons enumerated, that is to 
say, the husband, the son, and the daughter of the 
grand-daughter, and the son of the son-in-law (who is 
half-brotlier of the proprietor’s grand-son), which of the 
persons will be legally entitled to the land left by tho 
proprietor, and in what shares? 

R. Under these circumstances, tho right and title to 
the land will be solely vested in the original proprietor^ 
notwithstanding he may have obtained the formal grant 
in the joint names of himself and grand-'son; because 
the law pays respect to persons and not to names. If 
his daughter die before him, she will be excluded from, 
all participation in the property. If the proprietor die. 


or a daugb* 
ter*8 8on and 
daughter's 
daughter. 
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leaving a daughter’s son, a daughter’s daughter, a 
daughter’s husband, and the husband of a daughter's 
daughter, in that case the property will be divided into 
three shares, of which his grand-sou will obtain two 
shares, and his grand-daughter one. The husbands of 
the daughter and of the daughter's daughter arc not 
entitled to any share. An absentee, coneeming whose 
place of abode, death, or existence, no tidings can be 
learnt, is, as regards his own property, alive, and as 
regards that of otlicrs, defunct. The ruling power 
should appoint some one to take charge of his afiairs, 
and bis portion should be reserved for the period* of 
ninety years. Any of his relations who die in this 
interim >vill not participate in his property. Supposing or A COD with 
the grand-daughter to die, leaving a son, a daughter a da?6'i«"er“‘^ 
and a husband, her property will be made into four 
parts, and distributed among her heirs in the following 
manner: One share will go to her husband, two to her 
son, and one to her daughter; and if the original pro¬ 
prietor’s son-in-law died, possessing properly distinct 
from that of such proprietor, it will devolve on his son.-]- 


PROPOSITUS. 


D 

C’s 

husband. 



Deceased, 

a 


C 

Daughter’s , 
daughter. 

C 



Daughter’s » 
son, 2 

D 


shares, sketch of the 
family in the 
above case. 


Deceased, 4. 
E 

C’s son, 2 shares. 


C’s husband, 1 share. 
F 

C’s daughter, 1 share. 


* This period is to bo reckoned from the date of the absentee’s birth. 

t First Prin : of Dist: (75). 
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Of Srparnlion 

V, ith*>u< (H- 
VOl'.’t', 


/If n linshinfl 
flicr s -^on. 


or a son nnd 
three daugh* 
tors. 


TOTAL. 

F, I sliaro, E, 2 shares. 1), I sliiire. B, 8 shares.* 

CASE XI.TV. 

Q, A person turned away his wife on account of her 
lui.sronduct. She went to another place and maintained 
herself by her own oxcrlions for a period of four years. 
On her.death, leavinsr her iuisband and a brother’s son, 
wiiich of these two persons is entitled to succeed to her 
property aceordiiig: to the Law of Inheritance? 

11. If the person divorced himself from his wife at the 
time of separation, the only lc«al claimant to her pro¬ 
perly will bo her brothcr\s son; but if he morel}’ turned 
lier away without a divorce, her covorlurc still continues, 
and on her dcatl) her husband and her brothers son will 
succeed to her estate jointly. They will each be entitled 
to one moiety, the husband to halft as his legal share, 
and the brothers son to the other half as rcsiduar)^J 

CASE XLV. 

Q. A Moosulmaiin dies, leaving a son and three 
daughters, who many after his death. "What will be 
the respective shares of these persons in the proj>crty 
left by the deceased? 

R. It will be made into five parts, of which the son 
will get tw^o§ and the daughters three, or one cach.^ 


* The property of A must in the first instance be made three 
parts, to he divided between his grand<children H and C, no as to 
Sjve the male a share double that of the female. On C the grand-daus:b- 
icr's death her property must be made into four parts^—the share of her 
husband being one-fuurth; but her one share ha\in^ been multiplied by 
four, it is necessary to multiply the other portions by the same number, 
fhiis A's {Kirtion 3 X 4=12, and B’s portion 2X4—H. 

See Prin; Tnh : 15. * First Prin: of Disl: (75). § See Prin; luh: 3. 

First Prin: of Dist; (75), 
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CASE XLVJ. 

• « 

Q. A woman dies, leaving some aiicestrel landed pro¬ 
perty. A daughter uiid a brother’s son are her only 
surviving heirs. ITow will her estate be divided ac¬ 
cording to law beUveen these two persons? 


R. Supposing lli‘‘ V. ouiau to have no other heirs than or a dauKh- 
those mentioned, her property will be equally divided 
between her daughter and her brother’s son. Half will 
go to the daughter as her legal sliare,^ and the other 
half to her broiher’s son as rcsiduary.f 


CASE XLVII. 

Q. The proprietor of an estate, which he acquired by 
his own industry, sold six shares of it during his life¬ 
time, and left the ivmaining ten shares to devolve on 
his heirs, who in this case were a sou of a paternal un¬ 
cle and a sister. To what shares will these persons bo 
entitled respt;cti\ely according to tlic Law of Inheri¬ 
tance? 

I», In ihis casi: the ten shares of the estate left by or a sister 
tlio deceased owner will be divided equally, the sister » paUTmTruu- 
raking live shares and the son of the paternal uncle the 
same nuiiiber.J 


CASE XLVIll. 

Q. A person dies, leaving as his heirs a widow, a son, 
and two daughters. How will his property be distri¬ 
buted among them, and what shares will each of them 
receive? 


* See Pi in: lah: IG. t First X^rin: of Dial: (76). 

^ See Prin: 23 and the First Principle of Distribution (76), 
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or a son with B. It will be made into tbirty-two shares, of which 
two daugh? the widow will take an eighth, or four shares, the son 
will take fourteen, and the daughters seven each.* , 

CASE XLIX. 

Q. A person dies, leaving two sons and a widow. 
How will his property be distributed among them; and 
what shares will each of them receive ? 


Of two soTiii R. It will bo made into sixteen parts, of which the 

^viui A ^ 

‘ T^idow will take two, and the two sons seven parts each.t 


CASE L. 

Q 1. The father of a woman, after having disposed of 
her in marriage, wishes her to consent to a formal 
renunciation of her share in his estate, on the plea of 


• This is an example of the Third Principle of Distribation (77), 
V/here the portions of one class cannot be divided vrithout a fraction, and 
where there is no ai^reement between those portions and the persons, or, 
ns it is technically termed, where they are Moutuhayun, .that is to say, 
where they have not one common measure, or terminate in an unit. Thus 
the widow’s share beinj; one-eighth, (Prin: Inh: 14) the property must, in 
the first instance, be made at least into eight shares, and after the widow 
has token her eighth, there will remain seven shares. Besides thr widow 
there are four claimants (one son counting for two daughters, his share 
being double)^ Now the agreement or disagreement of these two quanti¬ 
ties, 4 and 7, (the sharers and the shares) is to be ascertained, which it 
•ITeeted by diminishing the greater by the smaller quantity on both sides 
until they agree in one point, which is their common measure, or until 
they terminate in an unit, when there is no numerical agreement, as in this 
case. Thus 4 » 7—S and 3=4 — 1. The rule is then, that the num¬ 
ber of persons (4) whose shares are broken, are to be multiplied into the 
root (8) of the case. Thus; 4 X 8 = 39. 1 have not met with any case 
exhibiting an example of the second Principle of Distribution, but in 
page 15 will be found an exemplification of the rule. 

t This is a very simple example of the Third Principle of Distribution 
(77). There being children, the widow's share is one-eighth (Prin: Inh; 
14). Making the property therefore into eight parts, the least number from 
which her shore can be extracted, and pving her one-eiglah, there rc* 
main seven to be divided between the two sons, which obviously cannot 
be done without leaving a fraction. But the sharers multiplied by 
three, equal the shares (seven) minus one, which is termed Mootubayun, 
the one number being prime to the other; in which case the rule is (see 
Prin: of Dist: 77)k that the root of the case (that is to say the number of 
the original division) be multiplied by the number of sharers who can¬ 
not get (heir shhree without a tectioD. 9 X 3 16. 
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providing for his sons. To this proposal she refuses 
compliance, which irritates the father to such a degree, 
that he repudiates her. Is this act on his part allowable? 

R 1. By the term allowable meutioned in the question, of r^padiatu 
it is presumed that the object is to ascertain whether‘****^^“^*^**®^' 
the repudiation on the part of the father operates as u 
legal impediment to the daughter's succession. But 
there are only four impediments to succession:—1st, the 
homicide of the ancestor by the heir; Sad, diflcrcncc of 
religion; 3rd, difference of country; 4th, slavery. 

The repudiation on account of a private quarrel by 
a father, cannot legally operate to exclude from the in<* 
heritance a child bom in lawful wedlock or whose pa¬ 
rentage he had acknowledged. 

Q 2. A woman dies, leaving a husband, au infant 
daughter, and two brothers. Under these circum¬ 
stances is her husband entitled to succeed to the wiiolc 
or to what portion of her property? 

R 2. Under these circumstances a fourtli* of the wo- ofadauKhtcr 
man's property goes to her husband, halff to her infant ^ 

.1 111 1. *'^**^^ two 

daughter and the remainder to her brothers.]: brothers. 

CASE LI. 

Q. The heirs of a deceased proprietor being his 
widow, one son and one daughter, into how many 


* See Prin: Inh: 15. t IG. 

i In this ease an easy exampln of the Third Principle of Distribution 
(T7) is exhibited. Whore a half and a fourth occur together, the rule 
agreeably to Prin: Inh; 67 is that the original division must be by 4, but 
after the husband has taken his fourth or one, and after the daughter has 
taken her half or two, there remains only one for the two brothers, which 
cannot be divided t^tween them without a fraction, but 1 and 2 are 
^ote. Therefore the whole number of the original division should be 
multiplied by the whole number of heirs who cannot get their portions 
without a fraction. Thus; 4 X 

n 
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or II son with 
u rlttu^'hter 
itnd a widow. 


or two sons 
w*jHi a widow 
and a dauj^h. 

ter. 


shares should his property be distributed, and to what 
proportions will these persons be respectively entitled ? 

II. The estate must be made into twenty-four shares, 
of which the widow will be entitled to one-eighth or 
three shares, the son to fourteen, to make his share 
double that of the daughter, who will be entitled to the 
remaining seven.* 


CASE LII. 

Q. A person dies, leaving as his heirs a widow, two 
sons and a daughter. How will his property be distri¬ 
buted among them; and what shares will cacli of them 
receive? 

R. It will be made into forty shares, of which the 
widow will take an eighth or five shares, the sons will 
take fourteen each, and tlic daughter seven.f 


* This is an example of the Third Vrinriplc of 1>ifttribution (77). The 
widow's share ono^ei^hth, the least number of shares must ha%e 
been eight; but out of eight, when the widow has taken her share (one- 
eighth) there will remain but seven to bo divided among the remaining 
sharers, who must be reckoned as three (one male always counting for 
two females) and seven cannot be divided so as to give the son a share 
double that of the daughter without leaving a fraction. The proportion 
therefore between the surplus shares and the shaiers must be sought for, 
which will be found to be Mootubayun or prime. Thus; 3 ^=7—I, 

and in this case the number of sharers must be multiplied into the root 
of the case, (that is the original division) to give the requisite number 
of shares. Thus: 3 X 3—24. 

t This also is an example of the Third Principle of Distribution (77). 
The sharers, it must be remembered, are 5, each son counting for two 
daughters (their shares being double). After the widow's eighth has 
been deducted, there will remain seven to be distributed among the five 
sharers, which cannot be dune without a fraction. But five (the number 
of sharers,) equal seven, the number of shares, minus two, and again two 
multiplied by two equal five, minus one, which makes them AfootvfiayuM 
or prime, when the rule is, that the number of sharers is to be multiplied 
Into the root of the case. Thus: 6 X 3^40, 
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CASE LIII. 

Q, A person possessing immoveable property, dies 
childless, leaving two widows and a brother’s son. After 
the deatli of the lirst widow, the second, during the life¬ 
time of the brother’s son of her deceased husband, 
sells the immoveable property so left. Is such sale 
valid according to Law? Supposing it to be invalid, 
what arc the sliares respectively of the brother’s son 
and second widow ? 


R. On the death of the childless person above-allud- t'f “ bTotiior’s 
ed to, his property, after defraying his necessary ex-widows, 
penres, will be distributed among his two widows and his 
brother’s son according to their legal shares, that is to 
say, the immoveable property will be made into eight 
shares, of wliich the widows will share a fourth or two, 
between them,* and the remaining six will go to the 
brother’s son as residuary. Tlic sale by the second 
widow, a'uer the death of the first, is only valid for her 
own share, and not for the share which appertained to 
the first widow, nor for tiie six shares which arc the 
right of the brother’s son, who is proprietor of his own 
share. On the death of the first widow, if she had not 
disposed of her share by gift or sale, and if she did not 
leave any legal heir, her share will go to the Public 
Treasury. \- 


• Sec Prin: Inli: 14. 

t This is an of the Third Principle of Distribution (77). To Rive 

the widows iheir fourth share to which they are entitled, Ijie properly 
must have been made originally into four parts. But one (the fourth 
part of that number) cannot be divided between the two widows without 
a ftaction, und on a comparison of the number of the heirs so situated, 
and the share allowed to them, they appear to be Mooiubayun or prime. 
Thus: 1=2—I—In which case the rule is, that the number of the original 
division must be multiplied by the number of heirs uho cannot get their 
portions without a fraction. Thus: 4 X 2^8, 
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CASE LIV. 

Q. A person dies, leaving two daughters, a son’s son 
and a daughter of a son. Under these circumstances, 
into how many shares will his property be made; and 
in what proportions will the persons above-specified be 
entitled to share respectively according to the Law of 
Inheritance? 


oftwodaugh- Under these circumstances, after providing with 

ttTH With a j 

Bon’fi son and moderation lor tlic funeral expences of the deceased, 
ter.”' after the iiiiiiidation of his debts and the payment of 

his legacies, to the extent of a third of the estate, the 
reiuaiiider will be made into nine shares, of which the 
daughters will receive two-thirds* or three shares each. 


the sou’s son two shares, and the son's daughter one,f 
in virtue ol' their right as residuaries. 


CASE LV. 

Q. A person executes a document, declaring his 
nephew to be his representative in proprietary right. 
Will this document in favor of the nephew be available 
according to Law? If not available, and the nephew 
be not entitled under it to succeed to all the property 
left by his uncle, in what proportions will the property 
be distributed among the surviving claimants, being a 
mother, threo sisters, a brother, (who is a defendant in 
this cause), a widow and a fathcr-in-law ? 


* See Prill; Inh : 17. 

t Third Prin; ofDist:(77). Tlie )cs»l shares in this case being 
two-thirds, the properly should have been made originally into three 
shares, but of tiiis number, alter the daughters have taken their two- 
thirds or two, there remains only one to be divided among the two 
other claimants, who must however be counted as three (a sou receiving 
twice as much as a daughter). Cut 1 (the remaining share) and 3 (the 
.claimants) being prime, the number of the original division must be mui* 
tiplied by the number of such claimants. Thus: 3 3=0. 
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R. According to the Moohummudan Law, the docn- 
ment in question is of no validity, and cannot be avail¬ 
able to confer any right of succession on the nephew, 
because it purports to constitute him the representative 
in proprietary right of the framer of it, in other words, 
it declares him in general terms to have the right to the 
entire property belonging to the framer of the document 
after the death of the latter. Such a declaration does 
not fall within any description of legal oldigation, and 
has therefore no validity as to the creation of proprie- 
taiy right. The heirs of the deceased being his mother, 
brother, three sisters and his widow, his father-in-law is 
excluded from the inheritance. His property will be 
distributed in the following manner: after the liquida¬ 
tion of his just debts the residue will be made into sixty 
shares, of which fifteen (a fourth)* will go to his widow, 
ten (a sixth)t to his mother, fourteen to his brother, and 
the remaining twonty-onc to his three sisters or seven 
shares each.,}; The share of lus widow, after her deatii, 
will go to her father or to her other lawful heirs.§ 

CASE LVI. 

Q. A person possessed of landed property, which he 
had obtained by <Tift, died about eight years ago, leaving 
a widow, four daughters, a brother and two sisters. 
His brother also died, leaving four sons, and one of his 
sisters died, leaving a daughter. The widow disposed 
of part of the property by sale. Is such sale on her 
part legal, and are the claimants who arc the represen- 


*SeoPrin: Inh; 14. t 33. ) 2S- 

§ Third Prin: of Pist: (77), Wh'Te an eij’hth and a sixth occur to- 
RplIiHr the division (sec Prin: Inh: 65) must, originally, be into twelve, 
o{ which when the widow has taken Jicr fourth share or three, and the 
mother her sixth share or two, there remain but seven to be divided 
among the other claimants, who must be counted as five. But five and 
seven are prime. Therefore the number of the original division must 
be multiplied by tbe number of ebiimants who cannot get their portions 
without a fraction. Thus: I2 X 


A document 
executed by a 
proprietor de¬ 
claring ano¬ 
ther entitled 
to his proper* 
ty afl>'‘r his 
death, is uull 
and void. 


Of a widow 
with a mother, 
brother and 
three sisters. 
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tativcs of the deceased’s brother and sister, entitled to 
any shares; and if so, to what shares in right of the 
persons whom they represent ? 

Case of Sale R. It appears that the widow has been in possession 

her husbamTs h^r husband’s property from the time of his death, 
proppTty, to hag disposed of a part of it by sale. The claimants 
urc other ic- comc forward, urging their right of inheritance to the 
gui ciaimanu. deceased proprietor, and they admit that 

the person in possession is his lawful widow. Now 
according to the usage of this part of the Country 
(Burdwan) the dower is never fixed at an amount fall¬ 
ing short of six hundred and fifty rupees,, and from the 
smallness of the estate it is incredible that this sum 
should have been realized therefrom. The claim of 
inheritance cannot be maintained until the debt due on 
account of dower sliall have been liquidated. Sup¬ 
posing this to have been done, the estate should have 
been distributed among the immediate heirs of the 
original proprietor in the folIoAving manner; It should 
offourdRiigh- be made into ninety-six parts, of which the widow 
Ura with a should receive an eighth^' part or twelve shares, the 

brother, two ® ^ ' 

siaters, and a daughters tAVO-lhirdsf or sixty-four shares, the brother 
widow. shares> and each of the sisters fivcj shares. Their 

representatives would take the same. Regarding the 
sale of the Avidow, it may be observed that she is a 
sharer by La;Av as well as a creditor of the estate,- and 
therefore should the purchaser agree to the arrangement, 
the sale may be upheld, as valid, so far as respects that 
part of tlic property Avhich belongs to her in right of 
inhoritancc.§ 


*SeePrin: Inh; i4, t IT. {22. 

^ Third Prin; of Dist:(77). The shares in this case being an eighth 
iind two-thirds, the original division must, agreeably to Priu: Infa ; Oti, 
be into twenty-four, of which when the widow has taken her eighth or 
three, there remain twenty-one to be distributed among the four daugh¬ 
ters, which obviously cannot be dune without a fraction; but on a com- 
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CASE LVir. 

Q. It appears that the proprietor of an estate, the 
succession to which is now disputed, had four sons and 
two daughters. One of the sons died during his father’s 
life-time, leaving a son. On the death of the proprie¬ 
tor, leaving a widow, three sons, two daughters and the 
grand-son above-mentioned, to what proportions of his 
estate will the survivors be entitled? 

R. The estate w ill be made into sixty-four parts, of Of three lom 
which each son will take fourteen, each daughter seven* daughtersaud 
and the widow (an eighth)t eight parts. The grand-son, * 

whose father, died during the life-time of his grand¬ 
father will be excluded from all participation in the 
inheritance.^ 


CASE LVIII. 

Q. The heirs of a deceased proprietor being his 
widow, his mother and his two sons, to what propor¬ 
tions of his estate arc the individuals enumerated res¬ 
pectively entitled? 

R. In this case, agreeably to the Law of Inheritance, Of two sons 
the property should be made into forty-eight parts, of^da^wWow! 


parison of Ihc number of the heirs so situated and the shares allowed 
to them, they appear to be Mootubayun or prime. Thus: 4 X6=21—I ; in 
which case the rale is that the number of the original division be muU 
tiplied by the number of heirs who cannot get their portions without a 
fraction. Thus: 24 X 4=90. 

* See Prin: Inh: 3. 114. 

^ Third Prin: of Dist; (77). The properly must in the first instonce 
have been made into eight parts, to give the widow her share (an 
eighth)^ and, alter she has taken her share, there remain only seven to 
be divided among the other heirs who must be eounted as eight, though 
there are only five (one male getting the portions of two females), but 
these numbers (7 and 8) are prime to each other—consequently the num¬ 
ber of the original division must be multiplied by the whole number of 
heirs who cannot get their portions without a fraction. Thus; 3 X 9=64, 
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which the widow is entitled to six, the mother to eight, 
and the sons to the remainder.* * * § 

The shares of the heirs enumerated are as follows:— 

Mother Widow Son Son 

8. 6. 17. 17.==48. 

CASE LIX. 

Q. A person dies, leaving two .sons, two daughters 
and a widow. How should his landed property be dis¬ 
tributed among these persons on his decease? 

R. On the death of the proprietor, his estate, whether 
real or personal, .should in the first instance be applied 
lo defray his funeral expences, in the second place to 
the discharge of his debts, and in the third place to the 
payment of his legacies out of a third of the residue 
of the property. An eighthf goes to the widow, when 
there are children, and what remains after this deduc¬ 
tion should be divided between his two sons and his tw'o 
daughters in the proportion of a double^ share to the 
males.§ 

CASE LX. 

Q. Abdool Riisheed died, leaving a widow, a daugh¬ 
ter, and the two plaintiffs, who are his paternal uncles, 

* 'I'here being sons, the widow’s share is an eighth, and the mother’s 
Abare is a sixth; but it is a rule, that where among one set of sharers, 
one sharer is entitled to an eighth, and another to a sixth, or a third or two- 
thirds, the division must be into 24. Hut tho eighth of 24 is 3, and the 
sixth is 4; consequently, after deducting 7 for the widow’s and mo¬ 
ther's shares, there remain seventeen to be divided between the two sons, 
which cannot bo done without a fraction, in which case the proportion 

between the shares and the sharers is to be sought, thus; 2 + 8=17—1* 
The two numbers being Mootuhayun or prime, the root of the case, or 
the number of the original division must be multiplied by the number of 
sharers, thus: 24 X 2=48. Third Prin: of DJst: (77). 

t Prin: Inh: 14. 4 3. 

§ This also is an example of the Third Principle of Distribution (77). 
The estate in this case should be made into forty-eight parts, of which 
the widow will be entitled to six, the sons to fourteen each, and tho 
daughters to sereii oach. 
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descended from the same male ancestor as the deceased. 
In this case how will the property bo distributed? 


R. The widow will o!)tain an cig;hth; tho daughter a t>f 
moiety of the whole, and the remainder will be divided d»ushtor am| 
equally between the two plaintiffs.* 


CASE LXL 

Q. A person dies, leaving a widow, four sons of his 
brother, an uterine-sister, and a son of his uncle. One 
of these persons had got possession of all the property 
left by him, and had remained in the exclusive enjoy¬ 
ment of it for about twenty-five years. In this ease, 
according to Law, will the property be shared by all th(5 
heirs or not? If it devolves on all of them, how will it 
be distributed among those individuals? 

R. Under the circumstances stated, if the possession OfasistGr. 

. , . , . , ,, , , with a wi(N>vv 

were acquired without right, according to Law, such and lour bro- 
occupancy will not operate as ii bar to the claims of sons, 
inheritance. After providing for sucli e\peMices as arc 
requisite lu'foro the partition of heritage, the remaining 
property will be made into sixteini parts, of which tlui 
sister will take ciglit shares, the widow four and the re¬ 
maining four will devolve on his Inother's sons, oa^h 
taking one. The son of his uncle is oxcludcd.t 

CASE LXIT. 

Q. It appears in this ease, that tho wife having 
received a deed of dower from the husband at the time 
of marriage, died before him, leaving two sons. Her 


• Thus the property will be tUvicled into sixteen parts, of which tlw' 
daughter will get eight, the widow two, and the paternal uncles three 
parts each. Third Prin : of Dist: (77). 

1 Third Prin: of Dist 

H 
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son sabsoqnrntly died. Afterwards her Iins- 
band, avIio had during liis life-time remained in free 
and ab^olnto possession of tlie real and personal pro¬ 
perly now in dispute, died, leaving liehind him the older 
of the two sons above-mentioned, bis mother, ar.d bis 
four slave girls, one of wliom is allcdgcd to have been 
married toliim: he left, also, a son by one of the said 
slaves. Subsequently to bis death bis mother departed 
this life. "Fhc question is, at the time of the decease of 
the husband who were Ids heirs? and how should his 
y)ropcrly he distributed according to law? If the mother 
had any right to the inheritance, how is her share to be 
disposed of after her death? and if the opinion to be 
delivered in this case should be at all eflTerted Ijy (lie 
fact of the validity or othenvisc of the marriage of the 
slave girl, let it ho delivered under both suppositions, 
leaving that issue to bo determined by evidence? 


Of ? bii«1)nnd 
with cl>ildrcn. 


Of ft falliftr 
with ft bro- 
tlior. 


Of 

V iili 11 mother 
.•ml uidow. 


R, The wife in t!iis case died, leaving two sons and 
a hiisbund. JJer properly therefore, that is the debt 
due to her on aceoinit of dowser, must be divided into 
eight shares.-'* Tier sons will take three shares caeFi, 
and her liushaiul two shares or a foiirtli.f Aftenvards 
on the death of her younger son his three shares will go 
to her husband, who is liis iatheivj. so that live shares out 
of the eight shares, due on account of tlie dower, revert 
to the husband, and flic claim against him for so inncb 
is extinct- The right to the remaiiung (liree shares 
belongs exclusively to the elder son. The husband 
dying leaves as heirs his elder son, another son (by a 
slave girl), his mother, Jind or.e female slave, who claims 
emancipation and marriage. In the event of the marriage 
being good and valid, the estate left by the husband will 
bo distributed into I'orly-eiglit sliares, of which the sons 


» Tliird Principle of Distribution (77). f 15. i 21. 
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will get seventeen cacli, the mother eight shares (a sixth), 
and the wife (that is thy married female slave) six 
shares (an eighth). In tile event of the marriage not of two sons 
being good and valid, the estate left by the husband "‘i'* “ 
will be distributed into twelve shares, of which the 
mother will get two* shares and the two sons live each; 
but as the amount of ilic debt, spccilied in the deed of 
dower as due to the dtceased wife, is immense, and 
exceeds one hundred thousand gold-mohurs, even after 
a deduction of ten-sixteenths, Ute claim of dower ab- Claim of dow- 
sorbs the w hole estate left by the husband; and the 
satisfaction of such claim is jircferable to that of inhe¬ 
ritance. But the motlior of the husband was entitled to 
an eiglitli of the estate in right of her husband, had a 
claim on the anccstrel property on account of her dow cr, 
and also was in actual possession and enjoyment thereof 
after the death of her son. As she acknowledged the 
son of the slave to be her grand-son, all her right and 
interest in the property, ical and personal, should after 
her death be divided into two parts, and shared equally 
between the two sons. 


CASli LXIU. 

Q. A man dies leaving three widows, six sons and 
six daughters. How will his property be distributed 
amongst them ? 


11. It will be made into one hiindreil and forty-four Off ix tons 
shares of which the widows will get an eighth |- or six 
shares each, the sons will get fourteen shares each, and 
the daugliters seven shares each or halfj; the amount 
of the .sons’ .shares.§ 


•See Trin: Inh: 33. f U. t 3. 

^This is an example of the liftli Principle of Distribution (79\ where 
there is a fractional divUion of an unit as to both scU of sharer^ and thi; 
number of one tluis of sharers equally mcai^uici the other. Thu«: sa 
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CASE LXIV. 

Q. A person dies, leaving: as his heirs a father, a 
widow, three sons and two daughters; hut another 
woman and her two sons claim part of the property, 
she allcdging herself to have been the wife of the de¬ 
ceased, and her sons stating themselves to he his off¬ 
spring. There seems however to exist considerable 
doubt as to whether the marriage was ever celebrated. 
The acknowledgment of the deceased during his life¬ 
time, and tho mode in which he took care of the clai¬ 
mants, form the only evidence of the truth of their 
allegations. Under these circumstances, can the clai- 
lUants in question legally be accounted the widow and 
.sons of the deceased ? and if so, into what number of 
shares should the estate be divided agreeably to the Law 
of Inheritance ? 


A( kmwi<>ilK- If the deceased duHng his life-time acknowledged 

uf rhil- ^ , 1.1 

i^n n iiy tiioir thC parentage ol (hose persons who now claim to be 
laifiiiu. after his death their mother make the 

same assertion, calling herself his widow, all these three 
persons will be his legal heirs. Agreeably to the 
Viqaya ,—Or if a person die, having acknowledged a 


being (he share of (lie widows, the property cannot be made into 
Ihnn sharc», of which they (the widows) are to take one; but 
one cannot be distributed ainonj; the tliree widowa without leaviiifr d 
Trad ion. Hesides the widows, there are eighteen other claimants (suppos- 
one son equal to two daughters, which is the mode of computation, 
i!io Biiares of the former being double those of the latter). It is obvious 
also Ibat (lie remaining seven shares cannot be distributed among eigh> 
teen per.‘<ons Mithout leaving a fraction. Itetwecn each set of shares 
nnd each class of sharcfs there is a fractional division of an unit which 
is termed Moo'utfayun or prime, llius: the first set compared with the 
first class of sharers is 1 X 2=3—I, and the second set compared with 

the second class of sharers is 7 X 2=18—4, and 4=7—3, and 3=4_1. 

Ilut one class of sharers equally measures the other without a fraction, 
'which is termed Mootuilakhil or concordant; three being the measure 
of eighteen 3 X 6=18* The rule in this case is that the greater num¬ 
ber 18 be multiplied into the root of (he case. Thus; 18 X 8=144. 
1 have not met with any case exhibiting an example of the Fourth Hrinci- 
pie of Distribution, but in page 10, will be found an exemplification of 
Ihe rule 
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certain child to be his son. If afterwards the mother 
declare the child to have been his son and herself to 
have been his wife, they both inherit.” According to 
this supposition, after defraying the funeral expences or a father 

and satisfying tlie debts and legacies, the estate of the 
deceased should be made into two hundred and eighty- sons, and two 
eight parts, of which forty-eight should goto the father, 
eighteen shares to each of the two widows, thirty-four 
shares to each of the five sons and seventeen to each 
of the two daughters.* 


CASE LXV. 

Q. A person dies, leaving two widows, the one married 
by the ceremony of Shadee, the other by that of 
By the former he left three sons and five daughters, by 
the latter two sons and one daughter. How will his 
property be distributed among the persons above-men¬ 
tioned, and in what proportions? 


R. The 2 )roperty will be made into one hundred and 
twenty-eight parts, of which the wdows will take six- daughters and 
teen or eight+ each, the sons seventy or fourteen each, ^ 
and the daughters forty-two or seven each.;}; 


•Fifth Principle of Distribution (79). Here in the first place the share 
of the widows (sec Prin; Inh: 14) is one-eif*hlh, and of the father (see 
l*rin: Inh: 32) one-sixth; but where an eighth and a sixth occur together 
. (?;ec Prin: Inh: GG) the div ision must be originally by twenty-four, of which, 
after the widows ha\e taken their eiglith or tlircc, and the father has 
taken his sixth or four, there remain seventnen to be distributed among the 
twelve other claimants (one son counting as (wo daughters). But this 
cannot be done without a fraction, noi can three be divided between the 
two w'idows without a fraction, and two and three arc (irirae to each 
ether, and so are twelve and seventeen; and ha\ing ascertained this 
lesull, the whole number of one set of sharers should be compared 
with the whole number of the other. Thus: 2X^»=12> which being 
concordant, the rule is that the greater number must be multiplied into 
ilio number of the original division. Thus; 24X12=298. 

i Prin: Inh-: 14. % 3. Fifth Principle of Distribution (79). The share of 
the widow is one-eighth (see Prin; Inb: 14): consequently eight is the least 
number of shares into which the estate should originally be divided. 
Put after the widows have taken thoir eighth or one, there remain seven 
to be distributed among'the sixteen other claimants (one son counting as 
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CASE LXVf. 

Q. A person dies, leaving as his heirs four widows, 
eight sons and six daughters. How will his property 
be divided among these persons? 

oroi;rUt8ons 11. After the satisfaction of just debts and other 

(idu* hlrnand claims, tlie residue of his property A\ill be 

four widows, made into three hundred and lifty-two shares, of which 
forty-four will go to his widows or eleven shares to each, 
two hundred and twenty-four to his eight sous or tw'enty- 
cight sliares to each, and the remaining eighty-four to 
his daughters or fourteen to each.* 


CASE lA'VFI. 

Q. A man dies, leaving as his heirs two widows, a 
mother, a daughter, three brutiiers and a sister. In this 
case into how many shares will his property be distri¬ 
buted, and in what proportions will the persons above- 
enumerated be entitled to inherit rc.^pcctively? 


Of .1 daughter R. fn this case the estate of the deceased will be 

duwsahrcr* distributed inb) three hundred and thirty-six shares, of 

brotlieis uud a ______ 

two daufchterA), but Ibis canuot be done without a fraction, nor can one 
share be divideil umoii^ the widows without a traction, and one and two 
are prime to each other, and ho are sc\en and bixteen; and having ascer* 
tained this result, the wliole number of one set of sharers must be 
compared with the whole number of the other. Thus: 2XB=LC, which 
being concordant, the rule is that the greater number must be multiplied 
into the number of the original di\isiim. Thus; 8XttS=:]28» 

• This is an easy example of the Sixth Principle of Ditiibution (80). 
The share of the widows being une-eighth, the estate must in the first 
instance be made into at least eight shares, which number theirfore is 
(he root of the case. Uut the eighth of eight being one, it < :iiiiiot be 
divided among the four widows without a fraction, and besides them 
Iheie are tweut}-two claimants (one male counting as two females). On 
a comparison of both sets of heirs with the number of ibeir respective 
shares, they will be found to be prime. Thus: 1=4—S, and 3=4—1, 
and 7 proportion between the numbers of the 

respective sets of heirs being found to be composit, thus: 4x a=22—2, 
the rule is that the nieasutc of iho first of the riiinibers (which is in this 
case two) be multiplied into the whole cf the second, and the product 
into the root of the caec. Thus: 2 X 22==-41,; 8—302. 
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wliicli the widows will take their legal share of one- 
eighth,* being forty-two shares or twenty-one each, tlie 
mother will take Iier legal share one sixthf being fifty 
six shares, the daughter will take her legal share of 
one half;}; being one hundred and sixty-eight and the 
remaining seventy shares will be distributed among the 
brothers and sisters as residuarics, according to the 
known rule of a double share for the male, being twen¬ 
ty shares for each of the brothers and ten for the sis- 
tcr.§ 


CASE LXVIII. 

(>. A person sues his father’s widows, and his bro¬ 
ther, to recover possession of half the property, real and 
personal, left by his deceased father. Ilis father left two 
sons, a daughter and two widows. In what proportions 
are these persons respectively entitled to share the es¬ 
tate? The widow who is the defendant in this action 
claims the whole of the property in satisfaction of her 
dow'cr. 


H. In this case the estate will be made into eighty or two sons 
•shares, of which •luc-eighth^ or ten parts will go to the tl-r imi'two'* 

___ - — . - - widows. 


•See Prin: Inh: U, t33. t 1C. 

^ Tills rase nfTtirds an example of the Seventh Principle of Distrihii- 
lion (81). The share of the wives beinpr one-eiirhth and that of the mo¬ 
ther onp*ri\lh, the rule is (see Prin: Inh: 06) that the estate must he in 
the lirst i 'SlTnrp made into 24 parts, which number llier'fore is the root 
of the cMse. J»nl after deductinj; twelve for the daughter's half, four for 
the mntlier's sixth and three for the widows' eighth, there remiiin five 
only to be distributed among the seven residuary heirs (one brother 
rminting as two sisters), which distribution cannot take ]dace without a 
fraction. Neither can three be divided between the two widows without 
a fraction. Consequently there is a fractional division in two sets of 
heirs, and the shares and the sharers are in both instances prime to each 
other, thus; 2=3—I, and 6=7—2, and 2X2=5—I—in which ease the 
rule is to ascertain the proportion between the numbers of ihe respective 
sharers (2X3=7—1) which is found to be prime or divisible by an unit 
only, and this being ascertained, the first of the numbers must be multi¬ 
plied into the second and the product into the root of the case. Thus: 
2X7=1^X2<—330, 


T See Prin; Inh: H. 
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widows by the rule of inheritance, that is to say, five to 
eacli widow; and, on the principle that the share of a 
male is double* that of a female, fourteen shares will 
go to the daughter and twenty-eight to each of the sons.. 
But dower is like all other debts and should be satis¬ 
fied before claims of inheritance. Therefore if the 
widow’s claim be just, it should be satisfied before that 
of the heirs, and the residue afterwards should be dis¬ 
tributed among thcin.t 

CASE LXIX. 

Q. Moohummnd Tuqec, the husband of Hyatcc Kha- 
num, and grand-father of Mirza Mchdee, obtained a 
grant from the nilers of the country, confirming in his 
person the proprietary right to certain lands, which had 
formerly been the property of his father-in-law, Abdoo 
Sooblian, but which had been resumed after his death. 
In virtue- of this grant, he became seized of the lands, 
and some time afterwards, having formally appropria¬ 
ted them to pious purposes, he executed a deed in favor 
of his wife, vesting in her the trust and possession of 
the lands so appropriated; but whether she obtained 
possession under that deed does not appear. After the 
deatli of Moohummud Tuqec, his son Ali Niiqee, 
(grand-son of Abdoo Soobhan) became seized of the 
lands, and after his death they came into the possession 


*SeeVnn:Inh: $. 

t This also is an example of the Seventh Principle of Distribution (81), 
The share of the widows, according to Prin: Inb: 14, being one-eightli, tbo 
estate should originally be made into eight parts, and after they have 
taken onoas their eighth, there remain seven to be distributed among the 
five other claimants (one son counting as two daughters), which cannot 
be done without a fraction, neither can one share be divided behveen 
the two widows without a fraction, but one is prime to two and so is 
five to seven; and having ascertained this prime result, the whole of one 
set of sharers should be compared with the whole of the other. Thus: 
2 —], which giving a prime result, the rule is that the first of 

the numbers^e multiplied into the second and the product into the 
number of the original division. Thus: 2X 8:=80. 
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of his widow Koolsoom Khanum and his son Mirza 
Mehdee. Now Hyatee Khannm, widow of Moohum« 
mud Tuqee, sues them, to recover the property, in 
virtue of the deed of trust and possession executed in 
her favor by her husband. Is the deed of trust valid, 
notwithstanding that it specifies possession, and that it 
is executed in favor of a female; and had Moohum- 
mud Tuqce, who obtained the grant of the lands, a 
right to appropriate the whole of them to pious nses, or 
only snch part of them as may have fallen to his share 
by right of inheritance from his wife, who was daughter 
of Abdoo Soobhan, (the original proprietor) and mother 
of Ali Nuqec? If he had a right to appropriate a 
part only, is the deed of trust, conveying the whole, good 
and valid, as to the part which he had a right to 
appropriate? 


B. The proceedings do not clearly shew whether the Of m endow, 
lands in question were formerly the property of Abdoo undividM?'”* 
Soobhan, and after resumption the right to them was 
confirmed in the person of Moohummud Tuqee, or 
whether he obtained the grant de novo. But it appears 
however from an acknowledgment of Moohummud 
^qee, which is on record, and it may also be collected 
from the tenor of the question, that Abdoo Soobhan 
was formerly proprietor of the lands, and that after re¬ 
sumption, the right to them was confirmed in the person 
of Moohummud Tuqee, by the ruling power. Under 
these circumstances, the estate must be considered to 
have belonged to Abdoo Soobhan, deceased; and to be 
divisible in the first instance among his heirs and their 
representatives, and ultimately between Moohummud 
Tuqee and Ali Nuqee, who are represented by Kool¬ 
soom Khanum and Mirza Mehdee. The legal shares 
of the parties are set forth in the subjoined table. The 
Itppropriation by Moohummud Tuqee of the whole of 
the lands, including the share of his son, to the support 
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of mosques and religious edifices, is not legal or valid; 
and according to the doctrine of Imam Moobummud, 
the appropriation of his own share even, from the cir¬ 
cumstance of it’s being undefined, is illegal. But ac¬ 
cording to Aboo Yoosuf, whose opinion is followed in 
this particular by many lawyers, the appropriation of 
his own share is legal; and the conferring the trust of 
the appropriation on a female, is universally allowed to 
be legal. It is advisable, in this instance, to follow the 
doctrine of Aboo Yoosuf; and to declare the appropri¬ 
ation by Moohiimmud Tuqee of his own share, to be 
legal, as well with a view to uphold his disposition, as 
to secure the rights of the other heirs, whom he by bis 
act intended to exclude. Supposing the lands never to 
have been the property of Abdoo Soobhan, but to have 
ment**thc^a''^' acquired de novo by Moohummud Tuqee, and sup- 
proprUtor not poslng it not to appear, that his wife obtained posses- 
5?on*to*thV^*" sion of them under the deed executed by him, the ap- 
tniatee. propriation, according to the doctrine of Moohummud, 
whose opinion :n this particular is followed by many 
lawyers, is invalid; and on this supposition, the pro¬ 
perty left by Moohummud Tuqee will be distributed 
among his heirs according to their legal shares, which 
are set forth in the subjoined table. If in this case the 
doctrine of Imam Moohummud be followed, and the 
appropriation declared invalid, the heirs will not be 
excluded. If, on the other hand, the doctrine of Aboo 
Yoosuf be followed and the appropriation declared 
valid, the heirs will be .excluded. Under all circum- 
stauccs therefore it is better to adopt the opinion of 
Imam Moohummud. 

Disposition of the property, supposing it to have 
descended from— 

Abdoo Soobhan, deceased: 

Ofaaonwitli Sopt Daughter Daughter 

]l|oozufi[er Hoosein^ Misree Khanum, Hyt^ee Khangm,. 

2 shares. 1 share. 1 share. 

• • 4 * * 
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Moozulfer Hoosein, deceased: 
Sister Sister 

Misree Khanum, Hyatee Kliianum, 
1 share. 1 share. 


Of twosasten. 


Misree Khanum, deceased: 

Sister Husband 

Hyatee Khanum, Moohummud Tuqce,* 

2 shares. 


Of a husband 
witii suns 
and a sister. 


Son Son 

Ali Nuqee, Ilusiin Uskuree, 

3 shares. 3 shares. 


And after the death of Hyatee Khanum— 

Hyatee IClianum, deceased; 

Husband Sister’s Son Sister’s Son 

Moohummud Tuqee, Husim Uskuree, Ali Nuqee, 
4 shares. 2 shares. 2 shares. 


or a husband 
with two sons 
of a sister. 


Ilusun Uskuree, deceased: 
Brother Father 

Ali Nuqee, Moohummud Tuqce, 

5 shares. 


Of a father 
with a bru* 
thcr. 


TOTAL. 

All Nuqee, 5 shares. Moohummud Tuqee, 11 shares. 

Disposition of the property, supposing it not to have 
descended from Abdoo Soobhan, and Hyatee Khanum' 
to survive her husband— 

Moohummud Tuqee, deceased: 

Wife Wife Wife 

Hyatee Khanum, llinda, Zeiiiub, 

5 shares. 5 shares. 5 shares. 


or a son with 
thrpp widows 
nnd three 
daughters. 


* Moohummud Tuqee married two sisters, namely, Hyatee Khanum 
and Misree Khanum, both daughters of Abdoo Soobhan. It may here 
be observed that although a man is prohibited by Law from marrying 
his t^ife's sister, his wife being alive, yet that after her decease he may 
lawfully marry her sister. 
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Son Daughter Daughter Daughter 

Ali Nnqee, Khudeeja, Fathna, Ayesha, 

42 shares. 21 shares. 21 shares. 21 shares. 

Or converted into cash, the shares of the females vrill 
be ten annas eight gundas in the rupee, and the share 
of Ali Xuqee vrill be five annas twelve gundas.* 

CASE LXX. 

Q. A inan dies, leaving a widow, a mother and a 
sister. In this case how will his estate be distributed? 

or a lifter R. Agreeably to the doctrine in cases of increase, 
and a widow! the estate of the deceased should be made into thirteen 

shares, of which his widow is entitled to three, his sis¬ 
ter to six, and his mother to four.f 

CASE LXXI. 

Q. A woman dies, leaving as her heirs a daughter, a 
mother, a father and a husband. Under these circum¬ 
stances to what proportion of the dower of the de¬ 
ceased woman is her mother entitled? 


* Jh\n 18 a simple example of the SeTenth Rule of Distribution 
^here there is a fraction remaining in the shares of two seta of sharers^ 
und on a comparison between the respective numbers of tbe-^harerl, 
they appear to be prime to each othef. Thus the share of tho wives 
being one-pighth, the property mtrit be made into eight shares at least, 
of which the wives will take one share; but one cannot be divided 
among three without a fraction, nor can the seven remaining shares be 
divided among the other five (three daughters end one son whose share 
being double is counted two) claimants without a fraction. But three 
(the number of tire' ^ives) is prime to five (the number of ihe orher 
claimants). In such cate the rule is that the one number of sharers be 
mnltipled by the other, and the product multiplied into the root of the 
cate. Thui: 8X5*16Xb“120. 

t Tbit caae affords an example of the doctrine of the increase. See 
Piin: Inb: 08 and 90. In the first place the property should have been 
made into twtire parts, according to Prin: Inh: 66; the shares of the 
claimants being a fourth, a third and a half. But when the widow ha# 
taken her fourth or three, and when the mother has taken her third or 
four, then will not remain half for the sister; and the number 19 must 
,tbenfon be raised to 19. to enable all the heiit to obtain their nspeoliTO 
ydctlou. . 
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B. The entire estate of the deceased woman, #hetiier 
consisting of dower or of other property, should be «fatiur, rad ’ 
made into thirteen parts, of which her mother is entitled • 
to two, her father to two, her husband to three, and her 
daughter to six shares.* 

CASE LXXII. 

Q. A person dies, leaving two daughters begotten by 

« 

himself on a slave girl, who also survives him. lu this 
case is the slave girl, who is the mother of those daugh¬ 
ters, entiiled to any portion of the estate of her master? 

If so, how will the property be shared among the three 

> 

individuals above-named ? 

R. Under these circumstances the female .slave has OftwodaiiRh. 
no right to any share in the estate. Should the above m^herfwho"^ 
question contain a correct exposition of the state of the 

family, the property must first be applied to defray the ed jpnpgietor. 
expences of the burial of the deceased, then to the dis¬ 
charge of his just debts; and if there remain any surplus, 
it shall, according to the Divine Law, be made into three 
parts, of which two will go to the daughters or one 
share to each, and the remaining one to the residuary 
heir, if there be any. On failure of such residuary, the 
whole property, in virtue of their legal shares and of 
the return, will be vested in the daughters, as is laid 
down in the Law tracts treating of such succession. 

In the Sirajya ,—^'‘Impediments to succession are four; 

1st, servitude, whether it be perfect or imperfect.” The 
expressions "perfect” indicate absolute slavery, and 
"imperfect” indicate Mooduhbirs and Mookatibs, and 
, those who are mothers of offspring. “ Daughters begot- 


* nu eaM afforda uoUier example of the doctrine of the iaonape. 
See note to case 70. 
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ten by the deceased take in three cases—half goes to 
one only and two-thirds to two or more.”* 

CASE LXXIII. 

Q 1. A woman dies, leaving a sister, a husband, se¬ 
veral brothers’ sons, a paternal uncle’s son, and children 
of her other sisters. Under these circumstances, on 
whom, among the persons enumerated, will her property 
devolve on her death 1 


or nephews, R I. Hor brotliers’ sons, her paternal uncle’s son, 

nieces ami i i_ i.. • » .1 

coiifins wiilia the Children ot her other sisters, have no right of 

inheritance while the sister and husband of the deceas¬ 


ed are living. The property therefore must be divided 
into two parts, one-half of which will go to the sister 


and the other to the husband. 


Q 2. The husband dies, leaving only one sister and 
no other sharers or residuarics. On whom will his 
property legally devolve under such circumstances? 

or a gistpr, R 2. As the sister is the only claimant, there being 
being the only other sharer nor residuary, she will take the whole 

property left by her brother, (whether derived to hint 
from his wife or otherwise) half in virtue of her legal 
share, and half for the retam.f 


CASE LXXIV. 

Q. On the death of Gholam Hoosein, his widow be¬ 
came possessed of his lands in proprietary right. She 
died, leaving an uterine sister, and a sister by the same 


* This case exemplifies the doctrine of the return. See Prin: Inh: 02. 
The le^ share of the daughters is only two-thirds of the property, but 
there being no other heirs, they take the surplus third, which reverts to 

them. 


tSee Prin; Inh; 02, 
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father only. Will the lands, of which she died in pos¬ 
session, go to the persons above-mentioned, or will they 
devolve on the widow of Gholam Uoosein’s brother or 
his brother’s sons; and if so, to what proportions will 
they be entitled? 


R. The widow of Gholam Ilooscin having been in^f » kaif-sis- 
posscssion of the lands as proprietor, they will devolve, same father 
as a matter of course, on her uterine and half-sister by 
the same father, the former of whom will take tlircc 
parts and the latter one.* 

CASE LXXV. 

Q. A man dies, leaving a widow and two daughters. 

What shares of his property will these persons take 
respectively? 

R. The whole property will be divided into sixteen Of a widow 
shares, of which two shares will go to the widow and daughters, 
seven to each of the daughters.*]' 


* This case exemplifies tho doctrine of the return. See Priii: Inh: 93. 
The property should originally have been made into six; the share of 
the half-sister by tho same father only being one-sixth with an uterino 
aister, and the legal share of the uterine sister being ouc-half. See 
Prin: Inh: 23 and 27. But the sixth of that number (G) ia one, and the 
half is three. Consequently by making the entire estate into four parts 
and giving three to the uterine and one to the half-sister, each will 
obtain her proper share. 

t This also is a case in which the doctrine of the return is exemplified. 
There being one of the heirs not entitled to a return, the calculation has 
been made agreeably to that laid down for the third class of persons 
entitled to share in the return. See Prin: Inh; 94. 

Thus the smallest number into which the estate can be divided, con¬ 
sistently with giving the widow (who is not entitled to a return) her 
share of the inheritance (which is an eighth) is eight; but after she has 
taken her share, there remain seven to be divided among the heirs 
entitled to a return, which obviously cannot be done without a fractiou. 
In this case the proportion between the number of those entitled to a 
return and of the number of shares left for them must be ascertained. 
Thus: 2 X 3=7—1, which giving a J^ootubayun or prime result, the num¬ 
ber eight, into which the estate was originally divided, must be multi¬ 
plied by the whole of the number of those entitled to a return. Thus; 

It should here be observed that neitlier the husband nor 
wife have any. legal claim to the return, and when they are associated 
with other heirs, the surplus reverts exclusively to such heirs. 
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CASE LXXYI. 

#* 

Q. A person died, leaving a modier, a ^vlfe and two 
daughters of his uterine brother. In what proportions 
will his patrimonial proper^ be distributed among the 
claimants above-enumerated? 


Of a widow B,. The whole estate of the deceased, after defraying 
toe necessary expences, should be made in the first in- 
stance into twelve* parts;—but being a case in which 
the retnm operates, the twelve parts should be reduced 
to four, to one of which the widow is entitled and the 
mother will take the remaining three as her legal share, 
and on account of there being no other residuary heir, 
or brothers’ as the return also. The daughters of the uterine bro- 
^r^'^ow deceased are enumerated among the distant 

ud « mother, kindred, and they can never take any share of the pro¬ 
perty so long as there is a legal sharer. 


CASE LXXVII. 

Q. A person dies, leaving a widow and a daughter, 
the relation of which persons to the deceased is esta¬ 
blished. In what proportions will these two persons 
inherit the property left by him? 

Ofs widow R. The property of the deceased will be made into 
with a dsngh. of which the widow will take one, and the 

daughter the remaining seven. This is on the supposi¬ 
tion that the deceased left no residuary heirs. In the 
event of there being any persons of this description, the 


• Hie mothei'B ahare being a third by Prin: Inh: S4, and the widow*! a 
fonith by Prin: Inh: 14, the property ihonld, by Prin: Inh: 6S, bo mada 
into twelve parts; but being a case of letiun, itshpnld bo reduced to the 
emalleit number of which it is susceptible consistently with giving the 
poison excluded from the retain her share of the inheritance, whioh 
being in this instance one-fourth, the property ahoild M mado into fbw. 
SeePrtn: Inh: 94. 
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daughter will take four shares only, and the remaining 
three will be made over to the residuary heirs.* 

CASE LXXVIir. 

Q.>- A woman who had a daughter by a former mar¬ 
riage, purchased some landed property with her own 
money, and procured the title deeds of it to be made 
out in her own name and that of her second husband. 

She continued in possession of the property during her 
life-time, and on her death, her second husband having 
taken possession, made it oVer by gift to his second 
wife, who on his death became seized accordingly. 

The daughter of'the first wife and the second wife are 
now disputing about the proprietary right to the land. 

Under these circumstances, which of them are entitled ' ' 

to it,—and if both, in what proportions? and had the 
husband any right to make over to his second wife all 
the property, notwithstanding there was a daughter of 
his first wife living? 


R. If the landed property, the title deed for which 
X was made out in the name of herself and of her hus¬ 
band, was purchased by the woman with her own 
money, such property must be considered exclusively 
hers; because, it is a maxim in Law that regard is 
had to the real and not to the nominal state of the 
case. According to this supposition tlie husband had 
no right whatever to make over the property to his se¬ 
cond wife by gift, and, supposing there to be no other 


Property pur* 
diased by a 
woman with 
her own roo- 
ney U exclu¬ 
sively her 
own, notwith¬ 
standing the 
insertion of 
her husband’s 
name in the 
title deed. 


* There beinj^ a child, the share of the widow Is one-eighth, and the 
daughter being the only child, her legal share is half of the whole pro¬ 
perty ; but as neither wife nor &e husband are entitled to any re¬ 
turn, it is requisite that the three surplus shares should revert to the 
daughter if there be no other residuary heirs. If there be any, they 
jof coarse take the surplus three shares, and the daughter obtains- o^y 
her legal share, which is one-half or four parts out of eight. See Prin: 
)ph:.94* The SKPal^sl qu^btfr of shares into which the estate can bo 
dividedi consistently with ^rbg the widow her 8hfu«, is eight. 
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heirs, it shoald, on the death of the first wife (who was 
the proprietor), have been made into four portions, of 
Ofadansthterwhich three belonged to her daughter by the former 
band. ^ marriage and one to her second bnSband.* 

CASE LXXIX. 

Q. Moohnnutnud Wasil had three wires. By his first 
wife (Massummaut Fahmeeda) he had a son, named 
Ruhm Ali, and a daughter named Fyzoonisa; by his 
second wife he had a daughter, named Buhomn, and 
by his thitd wife a daughter, named Soopun. After 
his death the daughter (Soopun) of his third wife died. 
Qasim Ali, the son of Soopun, died before her. The 
daughter of Qasim Ali (Durgahin), that is to say, the 
grand-daughter of Soopun, is living. Buhm Ali died, 
leaving a widow, who is living; his sister Fyzoonisa, 
and Bnhorun the daughter of Moohummud Wasil’s se¬ 
cond wife, are living also. Under these circumstances, 
how will the property be distributed among them? 


Case of a son’ll 
widow with 
two daugh¬ 
ters and tho 
daughter of 
aaothei 


R. Supposing Ruhm Ali to have died before Mitssi 


maiat Soopun, the whole property left by Moohummud 
Wasil will be distributed into seven hundred and twen- 


tyt shares, of which two hundred and sevmity-two parts. 


*Thit ii an exaAiple of the doctrine of the letum agreeably to that laid 
down for the third class of persons entitled to share the retnm. See 
Mn: Ibh; 94* 

t ie a caee of vested inheritmoe—no distritmtioii of tiie property 

having taken place dniihg the life-ttme of the persons who successively 
4SM \ and the foltowteg IS one tneUiod by whkh the calcnlation may he 
anived at;—* 

SKETCH OP THB FAMILY. 

IfDohummod Wasil^ deceased: 

WMk, Wift, Wife, 

Dabghtet, Safe, Danghtor, Dtraghter, 

(IfytdofelML) (Rohife fton, 

Dangfatar. 

On the deaSl 4f Mooiraumad Wasil hia beba an hii thne widows, 
Us thiWs dafeghlerS abd his som New the widows gat oav-eighUi of the 
]^peity where tbete are ohUdrsB, as In thia tutaaBC^ To thsm 
shdrshaie, afedatAesametistts to glre the son a An doable that of 
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tite shojre of Rohm Ali, will go to his widow; ojne hiui> 
dred and niaety'five parts will go to Mussammaut 
Buhorua, and one hundred and seyenty^five parts will 
go to the sister of Rulun Ali, daughter of Mussummaot 
Fnhmeeda; and seventy-eight shares to Mussunuaaut 
Durgahin. Supposing on the other haad Ruhm Ali to 


the daughters without leaving a fraction, it is necessary to dnd out th^ 
smallest number which will give that result It is obvious that eight 
will not, but as 1 is to 8, so is 15 to 120. Thus the widows wiU each 
get five shares, altogether fifteen shares or one-eighth of 120. The son 
will get forty-two shares, or double that of each of the daughtera. On 
the death of the second and third widows their shares will go to their 
daughters, who will thus have twenty-six shares each. On the death of 
the first widow her five shares should have been divided between her 
son and daughter in the proportion of two ;to one; but her whole pro* 
perty consisting of five shares, it is impracticable to distribute it in this 
manner without a fraction. A higher number must tberefiire be sought 
As 1 is to 6, so is 6to 80, of which the son will be entitled to 20, and the 
daughter to 10. Qn the death of the scat his whole property goep 
to his widow in satisfaction of dower. On the death of the daughter of 
the third widow, her property should have been divided into four parts, 
of which two would go to the daughter of her son, and one to each qf 
her half-sisters. But, her whole property consisting of twenty-six 
■haies, it is impracticable to distribute it in this manner, without leaving 
a fraction. A higher number must therefore be sought. As i is to 20 
so is 0 to 156. Of this number seventy-eight shares will go to the 
grand-duughter, and thirty nine to each of the half-sisters. But it having 
been found necessary to make an increase with respect to one share, 
it becomes necessary to increase all the shares proportionally. Thus: as 
1 is to 120 so is 6 to 720. Thus the share of the widow of Ruhm Ali 
will be 42 X ^ 4 203*272. The share of Buhorua will be 2C X 0 -f* 
29=195, and the share of Fyzoonisa will be 21 X 
The remaining seventy-eight shares go, as was before stated, to the grand¬ 
daughter. Onthuiealculationit is supposed, that t&e dtstribution did 
not take place until after Ruhm Ali's death, and that he died before his 
half-sister Soopun, which circumstance (as he himself could not inherit 
from Soopun) precludes his widow from a shore her property. 

But in the event of Soopun'e dying before Rohm Ali, her grand¬ 
daughter will get half and the remainder will be distributed between 
her two half-sisters and her half-brother (Ruhm Ali) in the proportion of 
two to one to the brother; but Soopun’s share consisting of tweaty-SMc, it 
Is plain that this distribution cannot be made .without leaving a iraotiou. 
A higher number must therefore be sought. As 1 is to 26 so is 12 to 
212. Of this number one hundred and fito^six shares will go to the 
grand-daughter, seventy-eight to the half-brotner, an4 thirty-nine to each 
of the half-sisters. Bat it is necessary to increase the other shams pro¬ 
portionally. Thus: as 1 is to J20 so is 12 to l,440. The share of iBubm 
Ali and consequently of his widow, will ,^n.be 
The share of Buhorun will be 26X1^S9*>S5I. The share of Fysooaisa 
will be ^lXlS-f-fO-f-aOaBhll* ^0 remaining.ope hundred aud^By-eix 
shares go, as was before stated, to the gmpdydaughter. 

The above is not a very s^entifle process, and would in most instanoes 
involve greyer tronble than a recourse to the prescribed rules, for exam¬ 
ples of which see the following cases and thev annotations. 


daughter's 
son, the pr 
prietor's son 
having died 
before his de¬ 
ceased sister 
and her son. 
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hare died after Massummaut Soopun, the properly will 
be distributed into one thousand four hundred aud forty 
shares, of which six hundred and twenty-two parts, the 
share of Ruhm Ali, will go to his widow, in the event 
of so much having been assigned in dower; three hun- 
Ani if the ron dred and eleven parts will go to the daughter of Mus- 
deceased sis- summaut Fuhmeeda; three hundred and fifty-one parts 
1" will go to Mussummaut Buborun, and one hundred and 

pOil# 

fifty-six parts to Mussummaut Durgahin, the daughter 
of Qasim Ali, son of Soopun. 

CASE LXXX. 

Q. A proprietor of a landed estate dies, leaving a 
son, a daughter, and a half-brother by the same father 
only. After his death the son also dies childless; and 
the daughter, during the life-time of her paternal half- 
uncle, takes possession of the entire estate. Is she, 
under these circumstances, entitled to the whole, or to 
what part ? 

Ofxdaagh- R. Under these circumstances, the share of the 
and uncle, daughter IS two-thirds, and that of her paternal half- 
beforr<h8m? one-third, that is to say, the property will be dis- 
huHon. tributed into three parts, of which two will go to the 
former, and one to the latter as residuary heir.* 


• This is a simple example of the doctrine of Vested Inheritance ("see 
Prin: Vest: Inh: 90,9T, 99). At the distribution which should have 
taken place on the death of the original proprietor, his brother (see Prin- 
Inh: 21) wM entitled to any part of the property left by him, there 
being a son. His property should then hare been made into three parts 
of which his son was entitled to two and his daughter to one. O^e 
death of the hw two shares should be compared with the number of 
shares into which it is requisite to make his estote, which U iifthis case 
two, the sister's share (sec Prin: Inh: 23) being one moiety, and the other 
moiety going to the paternal half-uncle (brother of the original proprietor) 
as residuary heir, i wo and two are concordant, but the measure of the 
‘ niimher of shares being half or only one, the multiplication 'directed in 
Pnn: 09 is of course needless. 
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CASE LXXXI. 

Q. A woman died, leaving as her heirs four daugh-> 
ters, one son, and a husband. The son died previously 
to any distribution of the property, leaving his four 
sisters and his father. Under these circumstances, how 
will the surviving heirs, being the husband and four 
daughters, share the property ? 

R. According to law, if the whole property belonged Case of a son, 
to the deceased woman, it should, in the lirst instance, [““J aud a* 
have been applied to her funeral expences; then to the husband, the 

* , . Bon dying lie- 

payment of her legacies out of a third of the re- fore the dis- 

sidue, and after such payment, if there remained any 

surplus, it should have been made into eight shares, of 

which four should go to her husband, and the rrmaining 

four to her four daughters or one share to each of 

them.* 


CASE LXXXII. 

Q. 1. A person dies, having divided his estate equally 
between his son and daughter, during his life-time: af¬ 
terwards tlie son dies, leaving his sister and a wife. 
Under these circumstances, will his sister inherit; aud 
what share of his property ? 


B. 1. According to Law, the estate of the second of a sister 
deceased, that is to say, of the son, will be made into 


* At the distribution) which should have taken place on the death of 
the original proprietor, her heirs being her huBband, her son and four 
daughters, her property should have been made into eight parts, of 
which the husband was entitled to two shares, her son to two, and her 
four daughters to the remaining four shares or one share each. 

At the distribution which should have taken place on the death of 
the son^is sole heir was his father, who was entitled to take his two 
shares mich he inherited from his mother, without making any provi¬ 
sion for his sisters out of it 

Consequently the property should be made into eight parts, of which 
the husband will take four, that is to say, two which he inherited from 
his wife, and the other two from his son, and the daughters the remain¬ 
ing four or one share each, which they inherited from their mother. 
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four shares, of which one will go to the widow and the 
remaining three to the sister of the deceased. 

Q. 2. Supposing the first perscm to have died, with¬ 
out having made any division of his estate, leaving a 
son and daughter, and the son to die subsequently, 
leaving a wife, the property still remaining undinded; 
how much of the property will devolve on the son’s 
wife, and how much on the daughter 1 

Of a dauRiiter 2. In the first instance, the property of the first 

widow,*the deceased will be made into three shares, of wliitli two 

aequentlyto'*' daughter. After- 

hit father, wards of the four shares belonging to the second de¬ 
ceased (the two shares of the son having been raised 
to four) three will fo to his sister and one to his wife. 
Therefore, the whole estate of the first deceased should 
be made into six parts, of which one should be award¬ 
ed to the widow of Ins son, and five to his daughter. 

Q. 3. Supposing .tim wife of the second deceased to 
have had a daughter by her husband, which daughter 
died at the age of five years. Under these circum¬ 
stances, to what proportion of the pre^erty will such 
daughter bo entitled? and after her death, on whom 
will her share devtdve ? 


OfadanghteT R. 3. Under the circumstances stated, the property 
” the ^ deoeaaed wiU be made into three shares, of 

■on dying eub- vvhich the son will take two land the daughter one; and 
father, but on deafii Of the son his two shares will be raised to 

leaving a 
daughter, 
who is also 


dead. 


eight, of udikh one wall go to his widow, four to his 
fiaug^hter, and three to his sister; and on the death of 
the daughter, the four shares appertaining to her will 
devolve on her mother. The whole estate of the first 
deceased, thefefoie, ^should -he made into twelve parts. 
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tf which five should be awarded to the widow of hia 
son and seven to his daughter.* 

CASE LXXXIII. 

Q. A person dies, leaving his wife A, three sons B, C 
and D, and three daughters E, F, (by his wife A) and 6 
by another wife. After his death, and before the pro¬ 
perty is distributed, his widow A, two of his sons B and 
C, and one of his daughters G, successively die. The 




* These questions afford very easy examples of cases of vested inhe¬ 
ritance. 

At the first distribution, the estate should have been divided into 
three parts, to give the son twice as much as the daughter. At the 
second distribution the estate of the son should have been made into 
four parts, the share of the wife being one fourth. But, being a case of 
vested inheritance, the proportion must be ascertained between the num¬ 
ber to which the deceased son was entitled and the number into which 
it is necessary to divide the estate. Thus: 2X2=4, which agreeing in 
2, the rule is (see Prin: Vest: Inh: 99} that the number of the shares of 
the original division (aggregate and individual) be multiplied by half 
the number of the portions of the second class of heirs, and these last by 
half the number of shares to which the deceased was entitled, (which 
being in this case only one, multiplication is needless.) Thus; 
of which the widow will take one and the daughter 6, according to this 
table: 


PROPOSITOS SX2s==6. 

A B 


Son, Daughter, 

4. 2. 

Son 4. 

C B 

Son's widow. Sister, 

1. 3. 

So also, in the third question, at the second distribution, the estate 
of the son should have been made into eight, the share of the widow 
being one-eighth and of the daughter one-half, but 2 and 8 also agree in 
S, and agreeably to the Principle quoted In illustration of the answer to 
the former question, 3 must be multiplied by 4. Thus; 3 X 4=12, of 
which the son's sister takes 7,4 in right of her father and 5 in right of 
her brother, the son's daughter 4 as her legal share of half, and the son’s 
widow 1 as her legal share of one-eighth. On the third distribution the 
whole estate of £e daughter goes to the mother, and the sister’s share 
is not increased; according to this table. 

PaorosiTos SX4=12. 


B 

A 

Son, 

8. 

A 

Son 8. 

D 

B 

Daughter, 

4. 

C 

Sister, 


Daughter, 

Widow, 

8. 


4. 

U 


15f 
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isurviving heirs therefore are D, E and F. ~ In' ffhat 
manner, and in what proportions, will the property of 
the original proprietor be distributed among them? 


Case of a ^ 
dow, three 
sons, three 
daughters and 
the (laughter 
of another 
wife; and the 
widow, two 
sons, one 
daughter, and 
the daughter 
of the other 
wife dying 
successively. 

Of three sons 
with three 
daughters and 
a widow. 


Of three sons 
with two 
daughters. 


Of two bro» 
then with 
two sisters. 


R. It will be made into one thousand seven hundred 
and twenty-eight shares, of which D will get eight hun¬ 
dred and sixty-four shares, and E and F four hundred 
and thirty-two each. The following table will exhibit 
the manner in which the surviving heirs succeed to the 
interests vested in them by the death of their relations, 
who died subseqijently to the original proprietor, but 
previously to the distribution being carried into effect. 


72x 8=570X3=1728. 


A. 

B. 

C, 

D. E. 

F. 

G. 


9. 

14. 

14. 

14. 7. 

7. 

7.== 

=72 


112. 

112. 

112. 60. 

50. 

56. 




330. 

330. 108. 

168. 

168. 





A, 







Deceased. 




fi. 

C. 

D. 

E. 

F. 

G. 


2. 

2. 

2. 

1. 

1. 

o.= 

=8 

18. 

18. 

18. 

9. 

9. 




54. 

54. 

27. 

‘1 

27. 




B, 


C. 

D. 

Deceased. 

E. F. 

G. 

2. 

2. 

1. 

1. 

0.==6. 

130. 

130. 

65. 

65. 

0. 


C, 

Deceased. 


Of a brother 

D. 

E. 

F. 

6. 

with two sis* 
ten. 

2 

1. 

1. 

0.=»=4 



130. 

130. 

' * 



Precedents of inheritance. 153 


Deceased. 


D. 

E. 

F. 

Of a lialf-bro* 
ther and half* 

84. 

42. 

42. 

sisters. 


TOTAL. 


D. 

E. 

F. 


864. 

432. 

432.* 



CASE LXXXIV. 



Q. A person dies, leaving two sons, who arc uterine 
brothers, and who divide the paternal estate equally, 
each retaining possession of his own share. Some 


* This case affords a good illustration to the rule respecting the ai]c« 
cession to vested interests. With a view to distribute the property of 
the fntpoaitusy in the first instance, recourse must be had to the Third 
Prin; of Dist: (77). For the widow having a right to one-eightli, it is 
evident that the property cannot be made into less than eight shares; 
but besides her there ore nine claimants, one son being counted as two 
daughters, and after her eighth is withdrawn, it is obvious that the re- 
maining seven shares cannot be distributed among the nine claimants, 
without a fraction. It consequently becomes necessary to find tlic pro¬ 
portion between the sharers and the shares, which appears to be, that 
they are divuible by an unit only, or, that they are, what is termed, 
Mootuba^n or prime. Thus; 7^9 —2 and 2 \ 3^7-^!, in which case the 
rale is, that the number of sharers must be multiplied into th*e total 
number of shares. Thus: 9 ><* 8=72, the product required. 

Among the second class of sharers, the first rule of distribution applies. 
The steji^aughter gets nothing, and by making the property into 8, (the 
number of sharers, a male being counted for two females,) it may Im dis¬ 
tributed without a fraction. But os the property of the widow was 
not distributed at the time of her death, it is necessary to find out 
the extent of the vested interest to which each heir is entitled: it is 
requisite that the proportion be ascertained between the aggregate of 
their shares and the amount to which the ividow was entitled at the 
preceding distribution, which is found to be 9. Thus: 8=9 —1. These 
numbers therefore are divisible by an unit only or are Mootuhayun^ in 
which case the rale is (See Prin; Vest* Inh: 98) that the aggregate and 
the individual shares of the first class should be multiplied by the 
of the shares of the second class. Thus: 72y8=570, and 
7><8=5Q, after which the individual shares of the 
second class must be multiplied by the amount to which the widow was 
•ntitied at the preceding distribution. Thus: 1X^=**^* 

Among the third class of sharers also, the first rule of distribution 
applies for the same reasons; and in order to ascertain the extent of the 
vested interest of each heir, the same process most be had recourse ta 
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, I * 

years subsequent to the division of the inheritance the 
younger son dies, leaving a widow and four daughters. 
The widow, on the death of her husliand, takes posses¬ 
sion of his property, which she retains for several years, 
and no distribution of her husband's property took 
place during her life-time. Of the deceased’s daughters 
three arc married and one continues unmarried." After¬ 
wards the widow dies; but four or five years prior to 
her death her husband's brother aud his son and grand- 
.son took possession of the property left by her husband 
and retained the exclusive enjoyment of it. It does not 
appear whether the possession was obtained forcibly 
or by the consent of the widow. All tlie four daughters 
a,re still living, and one of them now lays claim to a 
fourth part of the jiropcrty left by her deceased father, 
bringing her action against her elder sister, who is the 
wife of her uncle’s son, against her uncle’s son, and 


Thus r* the deceased had 112 shares at the first distribatioo, and 18 at 
the cecoiid>—total, 130 ; but the aggregate of the sharers of the present 
class ij 0. The proportitm between these two numbers iS| that they 
agree in 2, or nre, as it is termed, Mootuwajiq or composit. Thus; 6 
21—130—4 and 4—C—2, in which case the rule is (See Frin; Vest: 
Inh: 90) that the aggregate and individual shares of the first class and 
the individual shares of the second class (os produced hy the preced¬ 
ing results,) should be multiplied by half the sum of the shares of the 
third class. Thus: 676X3^1723, and 112 X 3=336. and 66 X 3=168. 
and 18X3^51, and 9X3=27, after which the indiWdual shaies of tho 
third class must be multiplied by half the amount to which B was entit¬ 
led at the preceding distribution. Thus; the half of 130 is 65, and 
66X2=180, and 65X1 «=65. 

Among the fourth class also tlie same rules apply. Thus C the de¬ 
ceased had 336 at the first distribution, 54 at the second, and 180 at tiie 
third. Total 520 but 4 X 130=520, and the proportion is, that they 
agree in 4, or are, as it is termed, Mootudakhil or concordant, in which 
case the rule is (6ee Piin: Vest: Inh: 90) that the aggregate and indi¬ 
vidual shares of the first class, and the individual slims of the second 
and the third classes, should be multiplied by a fourth of the sum of 
the shares of the fourth class. But one being the fourth of 4, multiplU 
cation is needless—after which the individual shares of the fourth class 
must be multiplied by a fourth of the amount to which C was entitled 
at the preceding distribution. Thus the fourth of 620 is 130, and 130 
>r 2=260, and 130X1=130. 

O dying, of her 168 shares her half-brother will take 84, and her half- 
sisters will take 49 each. Thus the survivor D will receive 84-4-260 
-1-130-^544-330=864, and £ will receive 42 4-130-f 6627-J- 
168=432, and F will receive 42 1- L30 66 4 27 4-168=432. 
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against his grand-son, vrho are in possession. Accord¬ 
ing to the Moohummudan Law, is the claimant entitled 
to a fourth part of her parents’ property or to any pro¬ 
portion less than a fourth ? and supposing her to have 
the right, is it fit that, she being married, the action 
should be brought in her name, or. in that of her 
husband 1 


R. The original division of the estate between the or a brother 

• a 1 • 1 

two brothers was correct and proper. Now that dis- “ 

putes have arisen regarding the succession, tlie property daughters, tho 
of the deceased brother must be parcelled out in legal before the 
portions among the heirs, and for this purpose must 
be made into ninety-six shares, of which seventy-six 
will be allowed to the four daughters and twenty to 
the brother, and the share of each daughter, whether 
married or unmarried, will be nineteen. Consequently 
the claimant is entitled to nineteen out of ninety-six 
shares. It is a matter of no consequence whether the 
present possessors obtained the property by fair or by 
foul means; as the law recognizes no proprietary right 
for which some title cannot be shewn, such as acquisi- 
tion by gift or the like, which does not here appear to 
have existed and such possession cannot bar the clai¬ 
mant’s right. The husband of the claimant cannot suit by a mar- 
under any pretence interfere in urging the claim prefer- 
red by her to her parents’ property, the'proprietary right 
to which is solely vested in herself.* 


* This is a case of vested inheritance. The division of the deceased 
brother’s estate originally should have been by 24, according to Prin: Inb: 
66 , but as the widow died before distribution, the number of shares to 
which she died entitled should be compared with the number of her 
heirs. Her shares ainoanted to 3 and her heirs’ to ^ but these being 
compared give a AfootubayuH or prime result, in which case the rule is 
(see Prin: Vest: Inh: OS) that the number of shares into which the pro¬ 
perty should first have been distributed be multiplied by the number 
of the heirs of the deceased. Thus: 24 X 4=s06, of which number the 
daughters succeed to 64 or two-thirds, in virtue of their own right of 
inheritance, and to 12 or one-eighth, in right of succession to their 
mother* 
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CASE LXXXV. 

Q. A person dies, leaving two wives, four sons and 
two daughters; but the distribution of his estate did not 
take effect until after the death of his two wives and 
one of his daughters. By his first wife he had only one 
son, and by his second wife he had one son and two 
daughters—^his other two sons were the offspring of 
another woman. The death of the first wife occurred 
before that of the second, and the death of the second 
before that of the daughter, who left a husband. Under 
these circumstances, into how many shares is the estate 
to be made, and to what proportions of it will the 
claimants be entitled respectively? 


***** p1®'Ce the property of the deceased is 

daughters and to be made into eighty shares, of which one-eighth or 
ten shares will go to the widows, and they will take five 
each. The male issue will take a share double that of 
the female. Thus the sons will get fourteen shares 
each and the daughters seven each. On the death of 
the first widow her only son will be the sole heir to her 
Of a son yriUi property. The half-brethren by the same father only, 
Btep-sons. excluded from participation. On the death of the 

second widow her five shares (being multiplied by the 
number of shares into which they must be distributed) 
will be increased to twenty, of which her son will take 
ten and her daughters five each, and the shares of the 
preceding results will be multiplied by four, the number 
of sharers of the present class. Thus the share of the 
son on the death of the first widow: 5\4=S0, and so with 
the shares of the sons and daughters on the deatli of the 
father: 14X4=56 (son’s share); 7x4=28 (daughter’s 
nr a husband share), and the total number of shares 80X4=920. On the 
and*s^ster^” death of the daughter her property, which consists of 
thirty-three shares, will be made into one hundred and 
ninety-eight, of "which her husband will be entitled to one- 
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half or ninety-nine, and the other half will go to her 
wbole-brother and her whole-sister in the proportion of a 
double share to the male* Thus the former will receive 
sixty-six and the latter thirty^ree shares. The hblf- 
brothers will be excluded from the participation. The or two wives, 
preceding results must again be multiplied by six, the 
number of shares of the present class. Thus: 10x6»<>0, two daiiKhte» 
und 5xeMK), and 20x6=120, and 56x6=336, and 28x6» Sd “uvo Tont 
168, and 28x6=168, and 320x6=1920,’ and of this the 
son by the first wife will receive 336 rl20*=^45ti, the son two wives and 
hy the second wife 336+60+66=462, the daughter by dy. 

the second wife 168 +30 +33=231. The two other‘V* 

mvp|v tnA 

surviving brothers will be entitled to three hundred latter leaving 
and thirty-six shares each, and the husband will take 
ninety-nine, as above stated.* 


* Among the fint class of sharers an example is exhihited of the 
Fifth Principle of Distribution. The share of the two widows is one- 
eighth by law, consequently the property must be made into eight shares 
at least and eight must be assumed as the root of the case; but be¬ 
sides them there are ten other claimants (one son always counting for 
two dnughters.) Here it will be observed that there remains a fractional 
division in the allotments of both the wives and the children, for one 
share cannot be given to the two wives without a fraction, and after their 
share is taken away Uie remaining seven cannot be distributed among 
the other ten claimants without a fraction. In this case, (after finding 
the proportion between the wives and their shares and the children and 
their shares (both of which prove to be Mootubayun or prime), it is requi¬ 
site to find the proportion between the nambers of the sharers respectively, 
which proves to be M9otudakkU or concordant in other words the smaller 
number exactly measures the greater. Thus; 2 ^ Saa 10 when the rule is 
(see Fifth Prim of Dist: 79) that the greater number be multiplied into 
the root of the case. Thus; 8 X 10^0. On the death of the first 
wife, her son being her only heir, no division takes place. On the 
death of the second wife (to conform to the rule that a male shaU have 
a portion doable that of a female) her property must be made into 
four shares, but being a ease of vested inheritance, the proportion 
must be ascertained between the number of shares to which she was 
entitled at the first distribution and the number into which her property 
is made on her decease. These two nambers, 4 apd 6, are prime or am 
divisible by an onit only, no toird number measuring them both; in which 
case the rule is (See Prin: Vest; Inh: 08) that the shares (aggregate and 
individual of the preceding result) be multiplied by the aggregate of 
the shares into which the property of the last deceased is made. Thus: 
S0X4»S20, and6X4«20, andldX^^^i and7X4»28, and the 
individual shaves of tte present class be moltiplisd by the number of 
shares .to which the deceased was entitled at the former distribution. 
Thus: 2>(fi»10, and division, on the death 
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CASE LXXXVI. 

Q. 1. A person dies, leaving as his heirs, a widow, 
a son and two daughters. Subsequently one of the 
daughters died, leaving no children, and next the widow 
of the proprietor died. The son of the proprietor then 
died, leaving a widow and a son, lastly his grand-son 
died. Under these circumstances, how, according to the 
Moohummudan Law, will the survivors (the daughter 
and the widow of the son of the original proprietor) 
share his property; no distribution having taken place 
during the life-time of the deceased persons above-enu¬ 
merated ? 


Of a widow, 
two daughters 
and a son; 
one of the 
daughters,the 
widow, the 
Bon (Leaving a 
widow and 
a son), and 
lastly the 
grand-son 
successively 
dying. 


R. 1. There arc only surviving a daughter of the 
original proprietor and a widow of his'son; the pro* 
perty will in this case be made into three shares, of 
which the widow of the son will take two and the 
daughter the remaining one: because, when the origi¬ 
nal proprietor died, he left a widow, a son and two 
daughters as his heirs. The widow’s share was one- 
eighth of his property and the remainder belonged to 
his son and daughters, in the proportion of two shares 


for the male and one for the female; in other words, the 


son had a right to one-half and the daughters to the 


other half or a quarter each. On the death of one of 
the daughters, who left no issue, her share was to be 
made into three parts, of which two appertained to her 

brother, and the remaining one to her sister; and, after 

« 1 

the death of the vridow of the original proprietor, her 


of the daughter, to conform to the rules that a husband shall have a 
moiety where there are no children, and that a male shall have double 
the portion of a female, her property must be made into six shares 
at least, but, being a case of, vested inheritance, the same process 
must be observed as in the last case. Ibe result of the comparison of 
the numbers will be the same, for SS and 6 are prime. Thus: 6 X 
gssSS—3 and 3»6—9 and 2=3—1. On multiplication according to the 
preceding rule the sum will be found to be 1020. Thus the preceding 
result 320X6=1920. 
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legal share was to have been made into three parts, of 
which her son would take two and the surviving daugh¬ 
ter oneand of the share of the son of the original pro¬ 
prietor, which he should have inherited from his sister 
and mother, one-eighth will at his death go to his widow 
and the remainder to his son. On the death of his son, 
who was grand-son of the original proprietor, his whole 
property will be vested in his mother, because she is 
entitled to one-third as her legal share, and to the re¬ 
maining two as the return. Under this distribution, two- 
thirds of the property of the original proprietor will 
devolve on the widow of his son and the remaining one 
on his daughter.* It is laid down in the Sirajyya ,— 


* In this case of Vested Inheritance^ the result must be airired at by 
the following calculation;— 

At tho First Distribution the property should hare been made into 
thirty-two parts, fthe heirs being a widow, a son and two danghters, 
and the number eight not being divisibh^ among the claimants without a 
fraction) agreeably to the Third Principle of Distribution (77); of which 
parts the widow should have got 4, the son 14, and the daughters 7 each. 

At the Second Distribution, on the death of one of the daughters, the 
heirs being her mother, brother and sister, her property should have been 
made, agreeably to the Third Principle of Distribution, into eighteen parts, 
(the number six, into which it was necessary to make the estate, to give 
the mother her sixth, not being divisible among tho claimants without a 
fraction) of which the mother was entitled to three, the brother to ten, and 
the sister to five; but this being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the daughter had at 
her death with the number of shares into which her estate should be 
made. Thus: 7>< S»t8—4, and 4=7—3, and 3=4—1, which giving a 
Moatubayun or prime result, the rule is (see Prin; Vest; Inh: 9S,) that 
the aggregate and individual shares of the First Distribution must be 
multiplied by the aggregate of the shares of the Second Distribution. 
Thus: 33X18=576, and 4X18=72,and 14X18=262, and 7>ri8=*126, 
and the individual shares of the second class must be muUipIiod by the 
amount to which the dangler was entitled at the preceding distribu¬ 
tion. Thus: 3 and tOX 7=70, and 5 X7=36. 

At the Third Distribution,^ on the death of the mother, her property 
should have been made, agreeably to the First Principle of Distribution, 
into three parts, of whish her sod was entitled to two and her surviving 
daughter to one—but, being a case of Vested Inheritance, it becomes 
necessary to compare the number of shares which the mother had at her 
death with the number of shares into which her estate should be made. 
Her shares, according to the preceding results, amounted to 93—on the 
First Distribution 73, and on the Second 21, and the estate now should 
be made into three. Thus: 3 X 31=^3, wUch gives a, MootudakhU or 
concofdanC result, showing that the numbers agree in 3, in which case 
the role is (see Prin: Vest: Inh: 99,) that the aggregate and indivldnal 
ehares of tlm first distribution he multiplied by n thM of the aggregate 
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Precedents of inheritance* 

“ \V^ires take in two cases: afoarth goes to one or 
more on failure of children, and son’s children, how 
low soever; and an eighth with children or son’s chil> 
dren, in any degree of descent” So also on the subject 
of the daughter’s claim to inheritance,—Daughters 
begotten by the deceased take in three cases; half goes 
to one only, and two-thirds to two or more; and, if 
there be a son, the male has the share of tao females, 
and he makes them residuaries.” So also the same 
antbority treating of a sister’s right of inheritance,—” If 
there be brothers by the same father and mother, the 
male has the portion of two females; and the females 
become residuaries through him by reason of their 
equality in tlie degree of relation to the deceasedand 


of th« shares of tho Third Distribution; but the third of the aggregate 
in Unscase being only one, multiplication is of coarse needless, and the 
funoty-three shares which were the property of the mother at her deaths 
mast be dirided between her son and daughter, the former getting a 
doable share or G2, and the latter SI. This last result is obtained by 
muUplying the share of the son and daughter (2 and 1} by SI or a third 
of the Bunber (03) to which the widow was entitled. 

At the Fourth Distribution, on the death of the son, his property should 
hare been mode agreeably to the First Principle of Distribution, into 
eight portsy of which his widow was entitled to 1, and his son to 7, but 
being a ease of Vested Inheritance, it becomes necessary to compare the 
nunbev of shans which the son had at his death with the number of 
shAtes Into whioh his estate should be made. His shares, according to 
the preceding results, amounted to 584 (at the First Distribution 252, at 
the fieoond TO, and at the Third 02,) and the estate now should be made 
into eight. Thus: 8 X 48«=384, which gires a MooM/MtU or concordant 
rmlty showing that the numbers agree in 8; in which case the rule in 
(see Prio! Vest: Tnh: 09,) that the aggregate and Individual shares of the 
preceding distribution iM'maltiplied by an eighth of the aggregate of 
the shares of the Fourth Distrlbutioii; but the eighth of the aggregate 
il^ this case b^ng only one, multiplication llrwf course needless, imd the 
S84 shares which were the property of the son, at bis death must be 
dirided between hia widow and bis son, the former getting oneeighth 
nr 48 shaiev, and the remaining S36 shans derolrlng on his son. Thia 
last reonlt ia obtained by mnltiplying thgu^are of the son and widow (7 
and h) by 48 or an eighth of the number (884), to which the son of tl^e 
ongiaal pvopiieter was entitled. 

At yiaFiftbPistribation^on the death of tbe grand-m, his SSO shared 
ahoiiUI hofre gone to his motoer. The widow of theeoa wonld thus hard 
hnd SM y bnt tho enrriviiig daughter of the origtoal proprietor inherited 
from hev Ihthor, sietov and mother 198 ibaros. 

At the Anal ^etribadon therelbfe the property alknild be made tote 
STOpnito, of which twodbitde or S84 should beloogtothe wMhiw 4t 
the seii^ and.etfMUe^ t98 to tho davghtor of iho oitghml’proprtototfi 
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on the subject of a mother’s claim of inheritance it is 
stated,—The motlicr takes in three cases; a sixth 
with a child, or a son’s child, even in the lowest degree, 
or with two brothers and sisters or more, by whichever 
side they are related; and a third of the whole on failure 
of those just mentioned;” and it is laid down in the 
same book of Law on the subject of the return,—“ The 
return is the converse of the increase; and it takes 
place in what remains above the shares of those enti¬ 
tled to them, when there is no legal claimant of it: this 
surplus is then returned to the sharers according to their 
rights.” 


CASE LXXXVII. 

Q. A person dies, leaving a widow, a brother, a sister, 
his widow’s mother and his widow’s brother. The widow 
dies before the distribution. In this case, which of the 
survivors are entitled to inherit the estate of the de- 
ceased^ and in what proportions? 

R. In this case, all the persons enumerated in the or a brother 
above question will be entitled to share the inbe- ^th widow’n 
ritance. The estate should be made into twelve shares, 

of which the brother of the deceased will be entitled to widow havinj]^ 
six, his sister to three, his widow’s mother to one and llieliiltribu- 
his widow's brother to two** ^0“* 


* The property in the first place must be made into four shares, the 
claimants bein^, on the death of the proprietor, his widow and bis brother 
and sister. This is the least number out of which the widow could ^ei 
her share (one-fourth). She receives one; the brother two, and the sUter 
one. On the death of the widow her property will be made into three 
shares, the least number out of which the widow’s mother could get her 
share (one-third). But according to the rule in cases of vested inheritance, 
her share (1) will be compared with the number of the division (3^ 
and being found to be prime or divirible by an unit only (see Prin; Vest: 
Inh: 93%' tbe aggregate and itidividnal-shares of the first class will be 
multiplied by the aggregate of' the< shares of the second—thus: 
4X9^19, and 1X9^3, and After -which the shares of the 

present class • sbrald ^ Uultiplied by the number to which the widow 
wassat&tM^tthe fonner dklributioo; but that nniuber being only one^ 

W 
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CASE LXXXVm. 

Q. Tho proprietor of a certain e^atate dies, leaving 
two sons and four daughters by two different wives, 
one of whom survives him. After his death one of his 
sons, begotten on his first wife, dies, leaving three sons. 
The surviving son of the original proprietor} with his 
four sisters, who are by the same mother and father, 
and the three sons of his late half-brother, and his own 
mother, being nine in number, are the surviving clai¬ 
mants to the estate. Under these circumstances, accord- 
ing to Law, in what portions will his property be inhe¬ 
rited by the nine individuals aforesaid 1 


Of a son, four R. In this Case the property of the deceased ances- 
wWov**a”d* tor will be made into one hundred and ninety-two 


«iDo*tLr*son*^ shares, agreeably to the Law of vested inheritance, of 
who died be- which twenty-four shares will go to his surviving wi- 
bution.* ^***'^' forty-two to his son who is still living, twenty-one 

to each of his four daughters and fourteen to each of 


his three grand-sons, being tlie sons of his son w'ho died 
subsequently to his death and previously to the distri¬ 


bution.* 


CASE LXXXIX. 

Q. The proprietor of half a dwelling-house and other 
property, inherited from his ancestor, dies, leaving 


tbe muUiplication » needless. Thus of the whole number 1), the brother 
of the original proprietor will got 0, his sister 3, his widow's mother JL aad 
his widow's brother S, 

* In this case of nested inheritance the property should agreeably to 
the Third I’linclple of Bistribntion (77) hare^been made into 64 parts 
to satUiy all the claizofuits who were entitled to share on the death oT 
the ancestor^ as in the first instance it should hare been made into 
eight parts (the widow's share being an ri^th), and as when the widow 
received her eharef there remained only seven to be divided among the 
remaining eight ciaimants (one male counting as two females). Then 
on the death of one of the sons, his sixteen sluces being compared with 
. the number of his heirs or three, and proving prime, the nandwr of the 
original diviiion should be multiplied by the whole number of Che leemid 
set of heirs. Thus; 64Sv 193, jSee Prin; Vest; Inb:98; 
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three sons and a daughter. Before any division of 
the patrimonial property has taken place one of the 
sons dies, leaving a widow besides his two brothers 
and bis sister. Under these circumstances to what 
proportions of the property will the survivors be entitled 
to succeed respectively? 

« 

R. Accordingto the Principles of Vested Inheritances 
the whole of the property left by the ancestor must aud the wi- 
be made into seventy portions, out of which each of sin who 
the sons will be entitled to twenty-six, the daughter to died i>eibre 
thirteen and the deceased son’s widow to five shares.’*^ tion. 


CASE XC. 

Q. A person dies, leaving an only daughter. A, who 
subsequently dies, leaving a son, B, and husband, C, 
her surviving. The husband then dies, leaving as his 
heirs a widow, D, tlie son 13, above-mentioned, begot- 


* To aniye at this result it mu.st first be ascprtained to what proper* ‘ 
tions the three sons and the daughter would have been enfitlcd, had the 
inheritance been distributed on the death of the ancestor; and as a 
mate is entitled to double the share of a female, it follows that the pro¬ 
perty, to be distributed without leaving a fraction, must be made into 
seven partij, of which the deceased brother’s portion would have b<>eu 
two shares. When he dies, his share is to be distributed among his two 
brothers, his sister and his widow. But the widow's share, legally, where 
there are no children, is one-fourth, and therefore the smallest number of 
portions into which the deceasefl's two shares can be made is four. 
Now after the widow’s share has been taken away there will only remain 
three to be divided among five (the sharers are called five, though in 
reality only three, one male counting as two females,) and the distribution 
obviously cannot take place without a fraction; in which case the rule is 
to search for the proportion between the sharers and the shares which is 
found to be Mootubayun or prime, or divisible by an unit only, whicii 
gives the Third Principle of Distribution (77). Thus: 4=5—1, The rule 
in the Third Principle is that the numbef of sharers be multiplied into 
the root of the case. Thos: 4XS=20. which result, were it not a case 
of vested inheritance, would furnish the number from which the several 
shares were to be extracted, but this being the case, the proportion be¬ 
tween that result and the number 'of the deceased’s former shares must 
be ascertained, which will be found to be concordant. Thus; 2X10=20, in 
which case the rule (see Prin: Vest; Inh: 99) is that the ag^gate 
and individual shores of the preceding distribution be multiplied by 
the measure of the number of shares into which it is necessary to make 
the estate, at the second distribution. Thus; 7X10—70, &c. 
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ten on his former wife, another son, E, by the wife who 
survived him, and four daughters, F, G, H, I, also by 
the surviving wife—^the estate not having been distri¬ 
buted during his life-time. In this case how will the 
property left by the deceased ancestor be ^ared among 
these iudividuals? 


Of a hiuband R. Under the circumstances stated, the property will 
husbunU d*y- oiadc into two hundred and fifty-six parts, of which 

hundred and six shares will go to the son of the 
find leaving a first wife, fourteen to the son of the wife who survived 
«herTi'ii"aii*-i husband, eight to the widow and the remaining 


four daugh¬ 
ters*. 


twenty-eight to tlie four daughters or seven shares to 
each.* 


CASE XCI. 

Q. A person (A) dies, leaving a widow B, three 
sisters C, D and E, and F, the son of bis paternal 


* In this case of vested inheritance the subjoined table may tend to 
illustrute the order of succession:— 

PROPOSnUB. 

A 4X64»iad6a 

C l.\64»04. B 8XM=>92. 

C 1X64=64. 

I H O F £ D B 

T 7 7 7 14 8 14«=64. 

At the distribution which should have taken place on the death of A, 
the property most have been made into at least four paiin, to give her 
husband one-fourth. Then, at the distribution which should have taken 
place on his death, the property belonging to him should have been 
made into at least eight parts, to give his wife one-eighth; but w hen she 
has taken her eighth, as the remaining heirs cannot get their portions 
without a fraction, and as on a comparison of the number of them with 
that of the shares reserved for them, it gives a prime result, the number of 
the original division, see Third Prin: of Dist: (77X must be multiplied by 
the number of such heirs which is eight, one male counting for two fe¬ 
males, Thus: 8 X 8=64. Then, according to the Law of vested inhe¬ 
ritances, the number to which the deceased was entitled at the First 
Distribution being compared with the number into which it is necessary 
to make the second, and being found to be prime, the rule is (see Prin: 
Vest: Inh: 98), that the aggregate and individual numbers of the first di¬ 
vision be multiplied by the wliule of the second, according to whish 
proGCs.*, the son by the first wife will get 306 shares; 193 at the first 
and M at the second distributou. 
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uncle. Subsequently to his death one of his sisters, D, 
dies, leaving a daughter G, during the life-time of the 
persons above named. Afterwards £ dies, leaving a 
daughter H. Under these circumstances, according to 
law, how will the property of the original proprietor be 
distributed among the survivors ? 


R. Under the circumstances above stated, after the Of a widows, 
performance of his (A’s) funeral ceremony and burial and a pater- 
^vithout superfluity of expence, yet without deficiency, ""jJo *of 
the satisfaction of his just debts, and the payment of his the sisters dy- 
legacies out of a third of what remains after bis debts |he d^sUibu. 
are paid, the residue of the property left by A, accord- 
ing to the Law ot Vested Inheritance, will be made daui;iitcr. 
into thirty-six parts, of which nine shares will go to B, 
fifteen shares to C, three to F, four to G and the re¬ 
maining five to H.* 


*In (he first instance the property should hare been made into fwelre 
parts, the portion of the widow bein; one^fourth and of the sisters two- 
thirds ; and in Ibis case the rule beini^ that the divi.slon be made by 
twelve (See Prin: Inh: 14, 24 and 65.) Rut ei^ht, which is two-thirds 
of twelve, cannot be distributed among the three sisters without a frac¬ 
tion, and three is prime to eiglit Consequently In conformity to the 
Third Principle of Distribution (77j the number of the orij^intil division 
should be multiplied hy the number of sharers who cannot get their 
portions without a fraction. Thus; 12 which must bo distributed 

in the following manner:^ 

H C D E F 

9 8 8 8 3 

On the death of D, the number to which she was entitled at the far¬ 
mer distribution (8) and the number into which it is necessary to make 
her estate (4), being MootudakHU or concordant, no further process is ne¬ 
cessary, and her eight shares will be distributed thus;— 

C £ G 
2 2 4 

So also on the death of E, by the same rule, of her tea shares, her 
H will get one moiety and her 4ister C the other, 
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CHAPTEK II. 

PRECEDENTS OF SALE. 

CASE I. 

Q. Certain lands are the joint property of several 
individuals. One of the joint proprietors, without the 
consent of the rest, executes a deed in favor of a stran-> 
ger, transferring to liim a part of bis right and interest 
in the said joint property, without making any specifi* 
cation of the boundaries; the deed merely reciting that 
the lands so transferred arc his sole property. In this 
case is the deed valid? 

Difference be- R. If the deed, purporting to transfer to another the 
K^rproWsioM acknowledger's right to a part of his interest in a joint 
of sale and undivided estate, be a deed of gift, it will not be valid 
according to Law, without a specification of the bound¬ 
aries, because an undefined gift is illegal: but, if it be 
a deed of sale, it will be valid; for, to this species of 
contract, partnership, indeliniteness and want of con-> 
sent on the part of the joint proprietors, and non-spe¬ 
cification of the boundaries, are no objections. The 
sale, therefore, must unquestionably be maintained as 
valid and binding. 


CASE II. 

Q. A person having rented a small piece of ground, 
and having built a house, and planted trees thereon, 
dies, leaving two sons, a Wife, and a mother. On his 
death, and during the life-time of the mother (the pro¬ 
perty being undivided), his wife and his sons sell every 
thing on the premises. Is the sale good, under thesd 
circumstances? or is the mother entitled to inherit any 
portion of her son’s property? and if so, to what pro- 
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portions are the above mentioned persons severally 
entitled, of the deceased’s property 1 


R. If some of the heirs sell the undivided property a sale of un¬ 
specified in the question, the contract will be binding 
as far as regards their own shares. But any coheir, >iR.sini>t the 
who was not a party to the sale, is entitled to recover 


his portion of the inheritance, his right not being dc- 
feated by their act.* 


CASE III. 

Q. A person, during his life-time, haring made his 
landed property into three equal parts, sold one part to 
each of his wives in satisfaction of their respective 
dowers. Part of the property so sold was parcelled 
off, and part continued undefined. Afterwards the son 
of the seller’s second wife, having succeeded by inheri¬ 
tance to the share sold to his mother, sold such share 
to his own wife in satisfaction of her dower. The 
lands so sold, however, remained ostensibly in his pos¬ 
session and under his management. Is such sale valid 
according to Law, notwithstanding the want of proof as 
to the purchaser's seizin and possession ? 


R. The validity of a contract of sale is not depen- Neither im 
dant on the immediate seizin of the purchaser, nor is niediate lei. 

it at all affected by the property sold being undivided. oiTeeMBuII' 
The sale therefore, by the original proprietor, of his “ 
landed property in three equal portions to his three 
wives is valid, although some part of the portions was 
not defined. The son of the seller’s second wife sue- 


* There U a distinction between the case of a aale, and of a gift in the 
Moohummndan Law. Had the property in the case in question been 
disposed of by gift, instead of by sale, the transaction conld not have 
heen upheld as valid, because, in the funner case^ seisin is necesaary, 
^hlch cannot take place, where the particular share or shares to be dis* 
posed of; are pet distinctly separated and defined. 
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ceeded to his mother's share bj inheritance, and tbe- 
sale by him of such share to his own wife, in satisfac-. 
tion of her dower, is also valid, although he remained 
seized and possessed of the same subsequent to the 
sale. The purchaser iaat liberty to make seizin'tfaereof,. 
at any time she may think proper.* 

CASE IV. 

Q. Zeyd sells his dwelling house, and the landa 
thereunto annexed, to Omar, stipulating for the sum of 
two thousand rupees as the price of the property sold, to 
which Omar agrees, and pays to Zeyd twenty-five rupees, 
as earnest money, promising to pay the remainder of the 
purchase money on a certain date, when tlie deed of 
sale was formally to be drawn out. Zeyd, being satis¬ 
fied with these conditions, relinquishes the property to 
Omar, wlto takes possession accordingly, and places his 
own people on the premises. Under these circumstan¬ 
ces is the sale complete? is eitlier of the parties at 
liberty to retract ? or is Omar compellable to pay the 
whole of the purchase money? 

CircumiUn- R. Under the circumstances stated the sale is com- 

whichaMieit» *‘“*1*®^ party is at liberty to retract; and the 
compieta and money IS due from the purchaser. According to the 
biBdiBg. Jiidaya, — Sale is completed 'by tender and acceptance 

when both terms are expressed in the past tense, as if 
one party should say, “ I have sold;” and the other 
shonld say “ 1 have bought.” It is to be observed 
that, in like manner, a sale is established by any other 
words expressive of the same meaning; as if either of 
the parties for instance should say, “ I am contented 
with the ..price,” or “ 1 have.given you this article fora 

* The doctrine maintained in this is corroborated by what was laid 
down in the two preceding cases. 
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certain price," or “ take this article for a certain price." 

When the declaration and acceptance are absolutely 
expressed without any stipulation, the sale becomes 
binding, and neither party has the power of retracting;.* 

A sale is valid cither for ready money or for a future 
pa)rment, provided the period be lixed.f So also in tlm 

Kunzooduqaiq ,—A sale is a barter of one property Definition of 
for another by the mutual consent of the parties; it is 
completed by declaration and acceptance, and is valid 
either for ready money or for a future payment." 

CASE V. 

Q. A person, by means of an agent, makes a sale, to 
his own son, of his real property, and executes a deed 
of sale thereof, in due form, properly scaled and at¬ 
tested. He, afterwards, by means of a deed of gift, 
makes a present to bis son of the purchase money. He 
himself (the father) retains possession of the property 
on account of the minority of his son, and keeps by 
him both the deed of sale and the deed of gift. After 
the deed of sale (which did not specify any condition) 
had been completely executed, but before it was deli¬ 
vered to the purchaser, the seller became desirous of 
annulling it, alleging that he had executed it on the 
faith of a condition which had been infringed; and on 
claim being made in a Court of J usticc, he declared the 
deed to have been executed subject to the condition 
alluded to, in corroboration of which assertion he urged 
the fact of his having continued in possession of the 
property sold and of his not having delivered up the 


* 11i« pntehaaer may howerer retract in cue of a defect or of tlw 
property porcbaned not harina been inapected. See Prin: of Sale 21 
and M, and the Hideyc, vol. 2d, |iaf|;o SOS. It may be observed that 
acoording to the doctrine of Shafti, the parties have an option <if retract, 
ing nntif the breaking np of the aicembly in which thiTcontract vraa 
UpTVtei. Bat .thin opiiUr^ hac been oveiru|ed.--<tii>id. 

t See PfiK of Sale IS and 18. 
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deed of sale, stating that the condition upon which it 
was executed, had been violated by the mother of the 
purchaser, and that, therefore, the sale in question was 
invalid. Under these-circumstances, is such sale legal 
and valid or otherwise? 


Of aalc by a 
father to his 
miuor son. 


A sale Tvith 
extraneous 
conditions is 
void. 

Authorities. 


R. If the father of the minor appointed a person to 
make the sale -on his part, and that agent, in the pre¬ 
sence of the father, declared that he had, in pursuance 
of his agency, sold certain property to the son, and the 
father expressed his consent to the declaration, the sale 
will be valid. If such was not the case, or if the sale 
was accompanied by a condition at variance with the 
nature of such contract, it will be null and void. Ac¬ 
cording to the Foosool-i-Imadeeya and the Toosool-i- 
Oostoorooshee ,—“ When a person commissions ano¬ 
ther to act as agent for him, in selling his property to 
his minor son, or as agent to purchase it for his minor 
son, the contract is not valid, unless tlie father be pre¬ 
sent and consent.” So also in the Hidaya ,—“ The 
insertion of any condition, vhich is not a necessary 
result of the contract, and in which there is an advan¬ 
tage either to the buyer or to the seller, or to the sub¬ 
ject of the sale (if capable of enjoying an advantage), 
renders the contract invalid.”* It remains for the 


* See Prin; of Sale 16, The principle on which this rale is founded 
is the prevention of usurious contracts and the occurrence of strife, after 
the completion of the bargain. One example given in the Hidaya is 
the sale of a slave, with a stipulation on the part of the seller, that the 
purchaser shall emancipate him. Here the condition invalidates the 
contract, because the purchaser is subjected to loss without an equiva* 
Jent The advantage, in this instance, is intended for the slave who da 
the snhieet of the sale. But it is otherwise where the condition, altho' 
not a necessary result of the contract, is not intended to confer advan¬ 
tage on either party, or on any particular individual, as where a person 
sells an animal to another, on condition that the purchaser shall sell it 
Again. In this instance strife could not ensue, because no particular 
individual could prefer a claim against the purchaser. Vide fftdsyu, 
vol. a, paga^446. Consequently in the case cited, if it appeared in 
evidence that the father, when he made the sale to his son, annexed to 
the contract a condition, calculated solely for his own advantagCi thn 
sale must bayc been held to be oaU And void. 



171 


Precedents of sale. 

Court to investigate and decide, whether the sale re¬ 
ferred to, was made in the manner first stated, which 
would establish its validity, or in the manner subse¬ 
quently stated, which would render it null and vbid. 
But the wording of the deed is the same as that which 
is generally used in similar transactions of purchase 
and sale, and it does not appear from it that there ex¬ 
isted any condition repugnant to the particular contract 
in question. 


CASE VI. 

Q. A woman having a minor sonj who has no other 
guardian or protector but herself, sells a small portion 
of his landed property to realize funds for the purpose 
of instituting a suit to recover their joint estate, (in 
which she ultimately obtained judgment in her favour) 
and executes a deed of sale with the joint signature of 
herself and son. Under these circumstances is the 
deed so signed, and the sale founded thereon, valid or 
otherwise? 

R. The guardianship of a mother* docs not extend to » 
the exercise of any right over the property of her minor minor son's 
son. Therefore a sale by her of any portion of 

minor son’s immoveable property is totally illegal and 
inadmissible.f 


* The same qnestion having been propounded, on the ninth of the name 
month and year, to another Mooftee who was officiating for the establish¬ 
ed Law Officer, he replied that a mother was not competent to make a 
sale of her minor son’s lands, even under the probable expectation of 
benefit accruing therefrom; but that, as the minor had signed the deed 
of sale, his consent was proved, and that, if he possessed sufficient dis*- 
cretiou to understand a negotiation of purchase and sale, such sale 
would be valid, on condition of it’s being approved by bis father, or 
the executor of his father, or his paternal grand-father, or the mling 
authority. This opinion, however, was not applicable to the case in 
question, the minor not having any such guardian at the time of the sale. 

fThe mother^s guardianship extends only to the right of custody 
during infancy, and to disposal in marriage; but this last only in ease of 
there being no paternal relations. Tbs right ofsr the property of wards 
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CASE VII. 

Q. A person sells his portion of a maternal estat6« 
specifying the number of shares, and acknowledges the 
sale, admitting that he had received the full value of 
the property sold. The purchaser also makes a decla¬ 
ration as to the validity of the transaction, and they 
both jointly prefer a claim against the coheirs of the 
seller to obtain possession of the property sold, with a 
view to the fulfilment of the contract. The defendants, 
in the suit which was preferred for this purpose, 
acknowledge the right of the seller. Under these cir¬ 
cumstances is the sale legal and valid, and is the 
purchaser entitled to possession under it, or is the 
circumstance of the property not having been divided 
among the coheirs, sufficient to invalidate the contract.' 
Supposing that the seller having admitted in his written 
claim above alluded to, that he had made the sale and 
received the purchase money, should^ by entering into 
a combination with the defendants (one of whom is his 
grand-mother and the others his maternal aunts), with¬ 
draw his claim, will such retractation annul the right 
of the other claimant, that is to say, the purchaser? 


Snlc of an un* 
clivifled share 


R. The sale in question is in every respect valid and 


onanaed pru-binding according to Law. The non-division of the 

Buiwequcnt* property is not a disqualifying circumstance; according 
retractation. sfciirA-t-ingoya,—“ The sale of ten out of a hun¬ 

dred shares is allowable.” So also according to the 
Hidaya,—** If a person purchase ten shares (of a house 
or bath) containing one hundred shares, it is valid in 
the opinion of all our Doctors.’* The retractation of the 


it netted in the foIlowinK girardiane only, in the order ennmerated >-The 
father, the guardian appointed by the father, the paternal gmod-father, 
the guardian appointed by the pateraal giand-fathefi and ioskiy (he niliif 
power. See Piio: Uuar; and Min: 6 and 8. 
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claim by the seller, after having ackqowledged the sale, 
and the receqit of the full value, cannot in einy manner 
invalidate the right of the purchaser; according to the 
Hidaya ,—“When a person possessing sanity of mind 
and arrived at the age of maturity, makes an acknow¬ 
ledgment of a right, such acknowledgment is binding 
upon him." Under these circumstances, therefore, the 
purchaser is entitled to possession of tlic share sold. 

CASE VIII. 

Q. A person sells his dwelling bouse to another, and 
receives the price from the purchaser. He also executes 
and makes over to the purchaser a deed of sale for the 
same, attested by four witnesses. But the seller did 
not sign the instrument; the seal of the Cauzee was 
not affixed, nor was it registered, nor was the date of 
the month or year inserted. The seller now raises 
objections to the transaction, and, six months after the 
execution of the deed, sues the purchaser for rent. 

Under these circumstances, in virtue of the deed afore¬ 
said, is the transaction valid or not? 


R. The sale is completed by tender and acceptance informality i» 
having passed between the seller and the purchaser. ‘‘“tfat'J,"** 
Besides the purchaser paid the price to the seller, and other- 
the seller received it, without hesitation. Under these piete.**"" 
circumstances the objection of the seller can have no 
weight in law. The seller has nothing to do with a 
third person claiming the right of pre-emption, who 
may sue the purchaser.* The deed of sale bearing no 
date, seal w registry, is undoubtedly informal, bnt that 


* In this case the seller pleaded that the sale was Toid, from the cir¬ 
cumstance of his havinfi^ no power to sell to the purchaser and therehy 
deprive a third person of his right of pre-emption; but it was held that 
this plea-was unavailing, aa between the seller and purchaser. 
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circumstance does not vitiate the sale itself.* The 
seller’s claim for rent due previously to the sale will 
hold good. 


CASE IX. 

Q. A Moosulmaun executes two successive deeds of 
sale in favour of his wife, and continues in possession 
of all his property for the space of nine years, subse¬ 
quent to the execution of such deeds, during whieh 
time he did not make out a formal deed of sale with 
the Kazee's attestation, as was promised in the former 
deeds. Under these circumstances, does the property, 
of which mention was made in the deeds of sale, belong 
to his widow, or is it to be taken as the estate of the 
deceased, and divisible as such among his other heirs? 

s 

deeds of sale that the husband 
jcctofsalo sold to his wife, in exchange for the sum of fifteen 
contact*"* thousand rupees, of her claim of dower, all the lands 
and houses specified in the deeds, his household pro* 
perty, every thing that he acquired by inlieritance, toge¬ 
ther with all the property that he might be possessed of 
up to the day of sale. Now the conditions of this con¬ 
tract are invalid, and it is null and void, because the 
property sold is not specified, and uncertainty legally 
vitiates a contract of sale.t The heirs of the seller 
are therefore at liberty to set aside the contract. The 
sale would not be necessarily invalid by reason of the 

• 

deed not having been officially attested by the Kazee^X 
nor by the fact of the seller having continued in pos¬ 
session for the period of nine years subsequent to the 
execution of the deed.§ On the annulment of the sale. 


* See Prin: Claims, &c. S. 

tPria: Sale IS. tPria; Gltifflil. §Prin: Sale 11 
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his property, after the satisfaction of his debts, will be 
distributed among his heirs. 

CASE X. 

Q. A Moosnlmaun disposes of all his property to 
his wife by a Beea Mokasa.* In the deed of convey¬ 
ance there is, among other property, a landed estate, 
which, before the execution of the deed of Beea Makasa, 
had been fanned by the proprietor to a stranger, for the 
term of six years, the proprietor receiving an advance 
of rent amounting to four thousand five hundred and 
one rupees. Now under these circumstances and sup¬ 
posing the purchaser by the Beea Mokasa never to have 
got possession, under that deed, of the estate that was 
farmed out, is the deed valid or not ? 

R. Under the circumstances stated, according to Law, 
the estates, whether one, two or more, that were speci¬ 
fied in the deed of Beea Mokasa, will pass and be con¬ 
veyed in virtue of the deed, notwithstanding that the 
person who executed that deed may have farmed them 

out for a term of six years, before the execution of the 

<* 

deed; and according to the above contract, the purcha¬ 
ser (that is to say the wife) will be proprietor of the 
estate. As, in a contract of Beea MokasUy the Law does 
not require seizin and possession, the deed of Beea 
Mokasa will be legally vSlid, although the purchaser 
may be out of possession for several years.i- 


* Btea Moknaa or bartor is de6ned to be the exchanfce of property for 
property. It is sale m one shape and purchase in another shape. Nei¬ 
ther of these can be absolutely termed a ta2f, bee Hamilton's Hidaya, 
Tol. 3, page 31. 

t It may be presumed, although not distinctly mentioned in the ques¬ 
tion or opinion, that this was a case of dower between the husband and 
wife, the former assigning to the latter an estate in lieu of tht! dower he 
had stipulated to pay her. The transaction in this case resembled a 
Hiba’baiwuZf or gift for a consideration. See note to case 18, page 06 , 


In a Beea Mom 
kaaa immedi¬ 
ate possession 
not necessary. 
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CASE XI. 

' Q. If a man during his life-time make a Bys-biUtmiffa, 
or conditional sale to another of his property, for a 
term of ten years, is the widow of the mortgager, after 
his death, before the expiration of the term fixed, and 
without having fulfilled the conditions of the contract, 
at liberty to make an absolute sale of such property to 
a third person ? 

Of OB abso. R, Such sale is legally valid, but its operation is sus- 
conditional' pended On the pleasure of the conditional purchaser, 
■ale. gjay gjyg efiect if he pleases, but he cannot annul 

it. It depends also on the pleasure of the absolute 
purchaser. If he pleases he may wait until the expira¬ 
tion of the term, or he may immediately return, to the 
conditional purchaser, the money borrowed from him, 
having recourse, if necessary, to a judicial decision to 
set aside the conditional sale; because the effects of a 
conditional sale and a pledge are legally the same: and 
if a pavmer sell a pledge, without the permission of the 
pawnee, the sale is valid, but the effect of the sale is 
suspended on the pleasure of the pawnee. The pur¬ 
chaser also is at liberty to wait until the redemption of 
the pledge, or to cause its redemption by an appeal to 
a judicial tribunal. Authority from the Viqaya ,— 
"A sale by a pawner of his pledge should be suspended 
on the pleasure of the pawnee, and the sale takes 
effect if the pawnee agree, or if the debt be discharged; 
in the former of which cases the price is to be deposited 
in lieu of the pledge sold. According to the correct 
qpinion, the pawnee has no power of cancelling the 
-sale, but the purchaser is at liberty either to wait until 
the article be redeemed or to cause its redemption by 
appeal to a judicial tribunal.” Also in the Kholasa 
Hm law of cited from the Futwas of Nujnutadem Jfvrfee. “ The 

pliwto wi- that apply to a pledge apply equally to a Bye-bil- 
diUonai sales, qj con^tional sale.” 
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CASE XII. 

Q. A husband, in his last illness, five days before his 
death, disposed of his property by sale to- one of his 
wives. Is the sale under such circumstances available 
in Law? 

R. The validity of a death-bed sale to one heir de- ofn fit- ’ih- 
pends on the consent of the deceased person’s other 

heirs. If they express their sanction to the sale the 
contract is legal and binding; otherwise it i.s null and 
void, as is laid down in the Khizanuti^ol Mooftieen ,— 

A person being on his death-bed sells a certain part 
of his estate to one of his heirs; he lives about live 
days afterwards, and then dies. Subsequently to his 
death, if his remaining heirs do not give their consent 
to the sale, it is rendered null and void.”* 

CASE XIII. 

Q. A man being involved in debt, made over by gift 
to his wife, without sati.sfying his creditors, all hi.s pro¬ 
perty, real and personal, without specification, in ex¬ 
change for her dower, which she rciiiittcd in conside¬ 
ration of the gift. The property so given continued in 
the joint use and occupancy of the donor and donee, 
who had apparently the same interests therein. 'I’he 
hiLsband is still alive; under these circumstances is the 
debt of dower due to the wife entitled to satisfaction 
in'preference to the claims of the other creditors, who 
are strangers? 

I 

R. According to Law, the dower of the wife i.s a debt, Sp^riHraiion 

and stands on an equal footing with the just claims "s'requisition! 

other creditors; either descriptioif of debt being entitled ail timtiMuts 
- , ot' exchange. 

•The reaeoii of this U, ihst jn a,defttlirhe<l sickpens, a limn is not aup- 
poied to posaess the exclusire right over his property^ as th'e'clkinit of 
the heirs then begin to assume no inchoate existence. 
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■ Id prior latisfaction; and a debtor is at liberty to sa* 
tefj one claim in preferenpe to anotl;ier, ,or to assign 
imy part of his property in liquidation of the debt of 
any particular (^editor. On tltis principle it would bo 
lawful for the husband to discharge the debt due on 
account of his wife’a dower, before satisfying the claims 
of the other creditors ^ho nie strtuigers; aud it would 
alM be allowable in him to make a gift of his immove¬ 
able property in exchange of the dower, which tran- 
p^tion would be nomin^ly a gift, though virtually a 

sale. But in this case the amount of the dower duo 

• » » ♦ • 

does not appear to have been specified, nor the site and 
' • boundaries of the immoveable property. The Law bow- 

. ever rcQuires specification in all contracts of exchange; 

and this being indispensable,* the deed of mutual gift, 
which is in this case destitute of it, is not valid and 
binding. Independently of this objection, taking the 
transaction in the light of a gift, there does not appear 
U) have been, on the part of the donee, such seizin as 
the Xiuw requires, 

s 

CASE XIV. 

\ 

Q. 1. If a person sell his own property, togetbev with 
the property of another, by one contract, withon^ de¬ 
fining how much of the price received is opposed tp bis 
own, and how much to the other person’s property, is 
such contract, which is unauthorized as far as regards 
the property of the other person, to be held valid and 
binding or otheiwise? 


Kaiet ia cue R. 1. The sale of a peon’s Qvm pp>perty, up 
5iS*irtSr ^ another, vfithout defiioiiqj; ti^e respective 



in all contracts of this Dttttio, iach'ccrtaiaty slonld eafit as to preclude 
poMlbUlty of all ftttnn bcAlairtiob as to tha nosalii^ of i|io 
tfai| paitioa. V 
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priced’ i^ttttched to eiteh, a^ndts of tW plrc 
ttioM ta'Sd'the seller may ha^ei disposed of th6‘'](irdi^> 
ty of another petsoh together with his own, ri^resen* 
ting it as entirely belonging to himsdf. In this case, 
when the lawful proprietor appears, the purchaser will 
be' entitled' to^ rec'eivo back from the seller so much of 
the price as'may be equivalent to that part Of the pro¬ 
perty sold which may be proved to belong to the clai¬ 
mant, and the contract will hold good as far as regards 
the remainder of the property sold; because an estab¬ 
lished claim to part does hot affect the validity of the 
whole transaction. The entire purchase is opposed to 
the entire sale, and the component p'lrts of the price 
paid to the component parts of the property sold. In 
the other case, he may have' disposed of another per¬ 
son’s properly together with his own, siich property 
avowedly belonging to ahother' individual, without his 
consent (though for his benefit,) and without makin'g' 
any distinction as to the price, in which case the sale 
is unauthorized, and the rule is that its validity is sus¬ 
pended on the consent of the proprietor, who is' at 
liberty either to confirm the sale or to annul it, as far 
as regards his own property; but to the extent of the 
seller’s shale, the contract will be valid and binding 
against him. 


Q. 2. A person being deeply involved in debt, sells 
the whole of his property to his wife in exchange for 
her debt of dower, thereby entirely excluding his credi¬ 
tors from all hope of ever realizing their demands 
against him. Under these circumstances, is such sale 
legal and valid.? 

R. 2. If the individual in qne.stion was afflicted with 
a mortal disease at the time he made the sale of all his 
property to bis wife in lieu of her debt of dower, the 


17d 

longing to Uio 
vradar. 


Of sales bj 
a debtor m^a 
in sickness. 
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sale is invalid; because a person, under such circumstan¬ 
ces, is not entitled to make a partial liquidation of his 
debts, satisfying some creditors at the expence of others. 

And in health. But, if he was in health, and of sound disposing mind 
at the time of the sale, it. will be valid, because, not¬ 
withstanding the fact of his being deeply involved in 
debt, he has, under such circumstances, full dominion 
over his own property. 


CASE XV. 

Q. A woman dies, having transferred her landed 
properly to a stranger by a deed of sale. Ten years 
after her death, her nephew comes forward and claims 
the property sold by her, in right of inheritance. It 
appears from the evidence of two of the witnesses who 
attested the deed of sale, that the woman, when she 
executed it, was non compos mentis. Under these 
circumstances, what is the Law? 


riii/*/!'*.'* ju*r- 
hon Jiivuliti. 


Si.i.' In- a non Salcs made by sick persons on their death-beds, 

and at a time when they are not in full possession of 

their mental faculties, arc invalid according to law; but 

the heirs and creditors of the seller are not competent 

to resume the property sold, without returning the 

price tiiat may have been paid. Until they do so, the 

Proviso in fa- property sold will remain as a pledge in the possession- 
vaiur of pur- v o r 

rti;\Bpr. of the purchaser. 
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CHAPTER III. 

» 

PRECEDENTS OF PRE-EMPTION, 

CASE I. 

Q. Certain lands are sold, and the person, who claims 
the right of pre-emption to them, lives at a great dis¬ 
tance from the spot, as docs his agent. About seven 
or eight moiitlis after the sale, the agent, becoming 
acquainted with the occurrence, writes to the purchaser, 
forwarding to him the amount of the purchase money, 
and he also write.s to tlie seller. By this means another 
monlli elapses, at the end of which period he brings his 
claim into a Court of Justice. Is the claim of pre¬ 
emption admissible under the circumstances stated? 

R. In this case it appears that the claimant to the Fonnstobe 
right of pre-emption was at a considcra.ble distance, 

and that liis agent was also far removed from the place empUon. 
at which tim sale was negotiated; that seven or eight 
months after the transaction, the agent of the claimant, 
hearing of the sale of the lands to which the claim of 
pre-emption is now adduced, wrote letters to the seller 
and purcdiaser, and forwarded, to the latter, the amount 
of the purchase money paid by him, and that one 
month afterwards he adduced his claim in Court. 

Such claim is legally admissible, because the aliimiution 
by witness and immediate claim arc^ required to be made 
on knowledge of the sale, and in this case it appears 
that the agent made claim immediately on hearing of the 
transaction, seven or eight months after it occurred; as¬ 
serting hi.s claim in writing and transmitting the amount 
of the purchase money. If, in the course of doing so, 
another month elapsed, the right to pre-emption cannot 
thereby be annulled. He is therefore at liberty to 





fi^edenis of 

)>ria; his claim into a CooiA of Justice. The legat 
forms to bo observed It' darting the right of pre* 
emplion are immediate (tttim followed by affirmation 
by witness, which consists in the party going upon the 
lands, the right of pre-emption to which he claims, or 
to the seller or purchaser (whichever of them has pos¬ 
session'of the lands), and saying that he is'a claimant 
of pre-emption, that he has already asserted his claim, 
and that he continues’to do so; at the same time calling 
witnesses to the fact of his making the Claim. He may 
also depute an-agent, provided he is at a considerable 
distance and cannot afibrd-personal attendance; and, if 
unable to depute an agent, he may communicate with 
the seller or purchaser by letter; and if unable to do 
either, his right of pre-emption still remains, and ho 
may bring it forward whenever he has it in his power' 
to attend for the purpose. If, on immediate claim and 
affirmation* by witness being' made, the purchaser or 
.seller deliver up the lands to the claimant, there will 
be no occasion'fbrapplying to a-Court of Justice; but 
if they' decline doing' so, they should bo proceeded 
against wiriltn the period of one month. If the claimanf^ 
neglect to sUe for his right within that period, his claim 
is inadmissible, according to Jindnt JfooAummmf.’ The’ 
tenets of some moderh authorities are in conformity wiilr^ 
this opinion, and' the commentator on the Viqaya has' 
adopted it But, according to Aboo Hanerfa, there is 
no limitation of time for bringing the claim into a Court 
of' Jnsticcj and it is admissible if brought forward in' 
any moderate period thongh exceeding one month. 
Such doctrine is conformable to the opinion held b^ 
the more ancient anthorities, and the author of tho 
Hidaya has followed it. In the case in question, how¬ 
ever, the right is not affected even 8u:cording to the 
doctrine of Imam JlfDoAummud,'because the' montlt' 
elapsed y^hile the claimant was in progress of urging' 
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1119 immediate claim. claim, ooBseqnently, is 

legally admissible, though preferred after the expiration 
of one month. The following are (he autherkies for 
the above doctrine: Shitrhi Yiqaya ,—“ A person should 
assert his claim of pre-emption in the assembly (before 
it breaks up) where be hears of the sale, using language 
that is unambiguous, such as “1 havi; claimed pre¬ 
emption, or the like, or I am a claimcr of pre-emption, 
or I claim it.” According to Koorkhec, the liberty to 
claim the right of pre-emption remains nnlil the assem¬ 
bly breaks up; but according to other Doctors tlie right 
is lost, if silence be observed, even for a short time 
after the receipt of the intelligence of the > ale. Such 
is the meaning of the term tulb~i ntowasibut or imme¬ 
diate claim, which is so called, to shew tlie necessity 

of extreme despatch. He should next call persons to 

.1 • 1 • t.- t)fthoafflr. 

witness on the premises, or else in the presence of hun mmiim by 
(whether seller or purchaser) who has possession of'’*‘“*"- 
them, and should say—“such an one has purchased 
this property and I have a right of pre-emption, to 
which 1 have laid claim and 1 still claim it. Bear 
witness therefore to the fact.” This is the mode of 
affirmation by witness. It should be remembered, how¬ 
ever, that this form must be gone through, in all possible 
cases, either on the premises or in the presence of the 
party in possession, insomuch that if the claimant has 
it in hu power to do so, and neglect to act accordingly, 
his Ti{^t to pre-emption is rendered null and void, 
according to the Zutheera. If a person, having a right 
to pre-emption, be, on a pilgrimage to Mecca, and make 
the immediate claim, but be incapacitated from making 
the affirmation by witness^, either on the premises or iu 
the {uesence of the party in possession, he should 
depute an agent to do ^ if he can find one, and if not, 
he shpuld send a messenger or a letter; but if unable 
to do this even, his right of preremption nevertheless 



184 


Of the claim 
by litigation. 


Precedents of pre-ewption. 

f • • t 

remains, and he may claim it whenever he attends; but 
if he wilfully neglect to conform to what is above re¬ 
quired, his claim of pre-emption is rendered null and 
void: afterwards he should bring his claim into a Court 
of Justice and should declare to tlie following effect:— 
“ Such a person has purchased such a property and I 
have a right to pre-emption in consequence of my 
property being situated in such a ijlace—I therefore 
claim possession.” This is called the claim of pos¬ 
session and litigation. The right of pre-emption is not 
affected by delay in preferring this claim, allhougli 
according to Moohummud it is forfeited by the delay 
of one month, and this doctrine has been occasionally 
followed. But according to the Hidaija, —“ If the per- 
.son having the right of pre-emption delay making claim 
by litigation, still his right does not drop according to 
Haneefa. Such also is the generally received opinion, 
and decrees pass accordingly. There is likewise one 
opinion recorded from Aboo Yuosuf to the same effect. 
Moohummud maintains that if the person, having the 
right, postpone the litigation for one month after the 
taking of evidence, his right drops. This is also the 
opinion of Ziffer, and it is related as an opinion of 
Aboo Yoosuf, that his right becomes null if he delay 
the litigation after the Kazee has held one Court; for 
if he wilfully, and without alledging any excuse, omit 
to commence the litigation at the first Court held by 
the Kazee, it is a presumptive proof of his having 
declined it. The reasoning on which Moohummud 
founds his opinion in this particular, is that, if his right 
was never to be invalidated by his delaying the litiga¬ 
tion, it would be very vexatious to the buyer; for he 
would be prevented from enjo 3 ring his property in the 
apprehension of being deprived of it by the claim of 
the person possessing the right of pre-emption. I have 
therefore, says Moohummud, limited the delay that may 
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be admitted, to one month, as being the longest allowed 
term of procrastination.” In support of tlie opinion of 
Haneefa it is urged that, his right being firmly esta¬ 
blished by the taking of evidence, it cannot be defeated 
but by his own renunciation openly declared; in the 
same manner as holds in all other matters of right. 

"With respect to what is mentioned by Moohummud that 
the delay would be vexatious to the buyer, it is of no 
weight; for, in case of the absence of the person hav¬ 
ing a claim to pre-emption, his right is not invalidated 
by the litigation being delayed; and the vexation sus¬ 
tained by the buyer from the delay is equally the same, 
whether the claimant be present or absent. If it ap¬ 
pear that the Kazee was not in the city and tlial on 
that account the litigation was delayed, the right is not 
invalidated according to the concurrent opinion of the 
three above-mentioned sages; for the litigation can 
only be made in the presence of the Kazee, and the 
delay is therefore excused. A Moosulmavn and a who mny bo 
Zimrnee, being equally affected by the principles on 
which pre-emption is established, and equally concerned 
in its operations, are therefore on an equal footing in 
all cases regarding the privilege of it, and for the same 
reason a man, or a woman, a reprobate, a free-man, or 
a slave, (being either a Mokatib or a Mazoon) are all 
equal with respect to pre-emption.”* 

CASE II. 

Q. Shuhamut Ali was joint proprietor with the plain¬ 
tiffs of an ancestrel estate. The share of each proprie¬ 
tor was defined, and they paid their rents to Govern¬ 
ment separately on their several portions. In the month 
of Bhadoon, Shnhamut Ali sold a part of his share of 
the estate to Munee Ram, a Hindoo, who was an entire 

* See Prin: Shoofaa 4,8 . 

Z 
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stranger to the family. Towards the end of the month 
of Assin, the plaintiffs obtained intelligence of this 
transaction, and about the 15th of the month of Kartick, 
or nearly a month from the date of their obtaining the 
intelligence, they preferred their claim to the right of 
pre-emption; but they have failed to prove, that, at the 
proper period, that is, on their being apprized of the 
sale, they had recourse to affirmation by witness, and 
that they preterred an immediate claim to the seller and 
purchaser. Under these circumstances therefore, is 
their title to pre-emption good and valid, without proof 
of their having made the affirmation by witness, and 
immediate claim ? 


Tlif rijjht of 
liow (Icfoatcd. 


K. The right to pre-emption is not established accord¬ 
ing to Law, unless there be affirmation by Avitness, and 
immediate claim. According to the Viqaya ,—“ It is 
established by affirmation before witnesses,” and the 
right to pre-emption is annulled by the omission to make 
immediate claim, and allirmation by witness. Accord¬ 
ing to an extract from the Mokhlar-ool Futawa, con¬ 
tained in the It is annulled by the omis¬ 

sion to make immediate claim.” It is also stated in the 
Shurhi Viqaya ,—“ Know that it is requisite to make 
this claim, by calling to witness at the place where the 
property is situated, if possible, or in the presence of 
the possessor thereof; insomuch that, if this be possi¬ 
ble, and the claim be not made accordingly, the right of 
pre-emption is annulled.” 


CASE III. 

Q. Does the law fix any specific period within which 
it is necessary to prosecute a claim of pre-emption; and 
if so, what is the period 1 and if a person ten months 
after the execution of the deed of sale, duly sealed and 
attested, and after the purchase money has been paid 
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by the purchaser to the seller, prefer his claim to the 
property sold in virtue of his right of pre-emption, is 
such claim admissible; it being stated by the claimant 
that the property sold is in his possession iis farmer; 
that after the sale, the purchaser sued the seller for the 
proprietary right, and that, for the purpose of procuring 
the registry of his (the purchaser’s) name as owner, 
this suit was amicably adjusted between tlic parties, 
after which the circumstances of the sale were known 
to him; that, admitting his previous knowh'dge of the 
sale, this fact is a matter of no consequence, the deed 
of sale not being complete and binding until its au¬ 
thenticity had been legally proved, and that ho had 
brought forward his claim within the period of one 
month from the date of the decision of the suit institu¬ 
ted by t.'ie purchaser. Under these circumstances, 
should t'lf period be reckoned from the date of the deed 
of sale executed in favour of the purchaser, or from the 
date of the adjustment of the suit instituted by him? 


R. The right to pre-emption cannot exist without Case nr a cini- 
proof of the Tulub-i-inowasibut or immediate claim. For plnpUnn wim. 
this there is no specific period assigned, but all autho- 
ritics agree in declaring the necessity of its being omiu to enmn 
made by the person claiming the right to pre-emption on I'firr'foriiiar* 
the instant of his becoming acquainted with the .sale, "jijudication 
without the least delay. This is ab.soliitcly requisite, 
so much so, that if any delay occur, the claim of pre¬ 
emption is void; for it is a claim which naturally rests 
upon a weak foundation. After the immediate claim 
and affirmation by witness, comes the claim by litigation, 
which signifies the preference of the claim to a Court of 
Justice. This is limited and'confined according to one 
doctrine to the period of one month* from the date of 


* It hu been ruled, bowerer, agreeably to the majurity of legal opi^ 
Bioiu,. that no length of time havmg elapsed oreviuusly to the claim of 


188 


A Hindoo has 
the right of 
pre-emption 
even against 
a Moosul- 
mrtun seller. 


Precedents of pre-emption. 

the immediate claim, in the absence of any insannoun>« 
tabic obstacle. It appears in this case that the person 
claiming the right to pre-emption was aware of the sale 
previoudy to the amicable adjustment of the suit insti¬ 
tuted by the purchaser, at which time it does not appe^ 
that he made the immediate claim, following it up by a 
claim of litigation. On the contrary, it appears that he 
declined doing so. His claim therefore is inadmissible. 
The statement of the claimant as to his having become 
acquainted ivitli the circumstances of the sale, after the 
amicable adjustment of the suit is of no avail to his 
claim; this being in fact a second information which 
cannot legally be attended to, the first information be¬ 
ing thiit contemplated by the Law. Ills pleas there¬ 
fore as to this particular arc inadmissible. 

CASE IV. 

Q. Certain lands were possessed jointly by a Hindoo 
and a Moosulmann. The heirs of the latter sell a por¬ 
tion of such joint property to another Hindoo, who is a 
stranger to the parties. The Hindoo partner, at the 
tinje of the sale, objects to the transaction, and ofiers a 
price exceeding that paid by the purchaser, claiming, 
in due form, his right of pre-emption. Will his claim 
of pre-emption to the lands so sold hold good; or must 
the purchase of the stranger be upheld as valid? 

R. Under these circumstances, as the claimant is eL 
partner, whose property is intermixed with that which 
has been sold, and as the purchaser is a stranger, the 
act of the heirs of the Moosulmaun must be consider¬ 
ed illegal, and injurious towards the Hindoo partner, 
who objected and elaimed his right of pre-emption in 


litigation^ can render null the claim itself; because the right is absolntc, 
and indefeasible after the immediate claim, and the claim by wiinesa 
have been made. See Prin: Shoofaa 8, note. 
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due form. His claim of pre-emption therefore must be 
recognized, and the sale to the stranger must be set 
aside.* 


CASE V. 

Q. Three persons institute a suit against the seller 
and the purchaser of certain lands, claiming the right 
of 5i//oo/aa or pre-emption. A decree tv as 'passed, re¬ 
citing that the defendants should receive the sum of 
eighty sicca rupees, being the price of the lands in 
dispute, from the plaintiffs, and surrender the lands 
into their possession; but the plaintifis did not pay the 
price, as ordered, nor did they take possession of the 
lands by obtaining the execution of the decree. One 
of the plaintiffs and one of the defendants having died 
in the interval, the surviving plaintiffs after the lapse 
of eleven years, eleven months and sixteen days, from 
the date of the decree, pray for permission to deposit 
the price of the lands in question, and to be put into 
possession thereof. Under these circumstances, arc the 
plaintiffs entitled to enforce their right of pre-emption 
founded on the judgment originally pronounced in their 
favour ? 

R. According to Law, the claim to the right of pro- Formor judR. 
emption holds good, and the order of the Judge decree- 

ing the privilege thereof is available, even if the Sluifee vaiiabii> in a 
or person to whom the right of pre-emption appertains, 
should omit to produce the price of the lands in dispute 
at the time of the institution of the Suit, but it is in¬ 
cumbent on him to produce the price when the Judge 
passes a decree in his favour. It is declared in the 
Hidaya ,—“The Shafee may litigate his claim of Skoofaa 


* See the remarka on claims of pTC.emption by Hindoos in the Pinface 
to this work. 
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althouj^h he do not prodace in Court the price of the 
ground in dispute; but when the Kazee has decreed to 
him the previlege of Shoofaa it is necessary that he 
bring the price.” According to the above doctrine, if 
the decree was passed for the immediate deposit of 
the value of the lands and for the delivery of them 
into the possession of the plaintiffs, the claim of pre¬ 
emption is defeated on account of the delay which 
occurred in making payment of the price. So also 
if the price be adjudged payable at a certain time, 
or the usual period (being one month) be allowed for 
the payment, and payment be not made before the ex¬ 
piration of such period, the right of pre-emption will 
be annulled, as is laid down in the Futawa-i-Nuksh- 
bundee,—** If a person purchase a house for a stipulated 
price in ready money, the Kazee will not pass a decree 
in favour of a claimant to the privilege of pre-emption, 
until such claimant produce the price or appoint a de¬ 
terminate period for its payment, to which, if he con¬ 
form, his claim holds good; otherwise not.” In this 
case, agreeably to both the above doctrines, the claim 
of pre-emption is legally null and void, on account of 
the delay which occurred in the payment of the price. 


CASE VI. 

Q. A person sells his landed property to his father 
or his brother. According to Law, does such sale to a 
relation exclude a stranger from claiming the right of 
pre-emption? 

ci-;in of pre- R. In a legal point of view the claim of a stranger, 
Tihe having the right of pre-emption, is not defeated by the 
Hchitr's reiar circumstance of the purchaser being a relative of the 

seller, relation not being considered any ground whereon 
to found a clainx to pre-emption. 
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CASE VII. 

Q. A dispute arising between the person who has 
the right to pre-emption of certain lands, and the seller 
and the purchaser of those lands, the former contending 
that the price paid by the purchaser amounted to two 
hundred rupees only, and the two latter maintaining 
that the price paid was eight hundred rupees, the 
evidence on both sides being so equal as to form 
no ground for a determination, and it being urged 
by the former, that, in the event of a dispute in such 
matters, the Law declares, that the selling and pur¬ 
chasing parties should be put to their oaths, it is 
required to be stated, whether or not, according to 
the provisions of the Moohummudan Law, it is incum¬ 
bent on the seller and purchaser above-mentioned to 
verily by oath their respective allegations? 


R. Aceording to Law, if the person who has the right Raieg trhere 
to pre-emption, and the purchaser, differ in their allega- 
tions respecting the amount of the price paid, an oath tion and pur. 
is incumbent on the purchaser alone. If they both regarding th« 
produce evidence, that of the person having the right P™** 
to pre-emption, is preferable. These opinions are de¬ 
livered in conformity to the* doctrine laid down in the 
Hidaya. If the purchaser and Shafee, that is, the 
person liaving the right to pre-emption, differ regarding 
the price, the assertion of the purchaser must be ere.- 
dited, because here the Shafee claims the right to the 
property at a smaller price, which the purchaser denies; 
and according to Law, the declaration of a defendant 
on oath must be credited. They must not both be sworn, , 
because the Shafee is plaintiff against the purchaser, but 
the purchaser is not plaintiff against the Shafee, he being 
at liberty either to claim or resign the property in question, 
and they cannot both be called upon to swear. If they 
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both produce evidence, that produced by the Shafts must 
be credited according to Haneefa and Moohummud.* 


CASE VIII. 

Q. 1. A certain parcel of land has been sold, which 
is bounded, on the one side, by a Hindoo Temple, and, 
on the other, by the property of a private individual. 
The Superintendent of the Temple and the private 
individual both claim the right of pre-emption. Under 
these circumstances which of the two parties should be 
considered as possessing the superior claim? 


Several claim¬ 
ants to pre¬ 
emption. 


R. 1. Under the circumstances stated, neither party 
is entitled to preference, and their claims of pre-emp¬ 
tion deserve equal consideration. After they shall 
both have contributed in equal proportions to pay 
the value of the property, they are each entitled to one 
half; according to the Hidaya ,—“ Where there is a 
plurality of persons entitled to the privilege of Shoofaa, 
the right of all is equal, and no regard is paid to the 
extent of their several properties.” So also in the same 
authority,—“ A Moosulmaun and a Zimmcc being 
equally affected by the principles on which Shoofaa is 
established and equally concerned in its operations, are 
therefcMrc on an equal footing in all cases regarding the 
privilege of Shoofaa ; and for the same reason a man 
or a woman, an infant or an adult, a just man or a re¬ 
probate, a freeman or a slave (being either a Mokatib 
or Mazoon) are all equal with respect to Shoofaa.” 


• See Prin: Shoofaa 13. Aboo Yoosnf ia of a contrary opinion, and 
maintains that the evidence of the purchaser is entitled to a preference 
in credit; bat his arguments have been aatisfaotority refuted in the 
Hidaya. Vide Hamilton's translation, page 678, vol. 3. And the expo¬ 
sition of the Law in this case seems conformable to the general doctrine 
of evidence that the oath of the defendant, and the evidence of the 
plaintiff are severally entitled to preference. See Prin: Claims and 
Judicial MaUerSy 35 and 39* 
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Q. 2. Supposing the property to which the right of 
pre-emption is claimed to be under litigation, will this 
circumstance invalidate the claim.? 

R. 2. A claim of pre-emption preferred by a person Case of claim 
having the proprietary right of vicinage, is under all undcr^iUga- 
circumstances valid, and cannot be defeated by the fact **““• 

of the property claimed being under litigation. 

CASE IX. 

Q. 1. A person makes a Bye-hil-wuffa or conditional 
sale to another of his Aytnah (rent-free) ground, with 
the trees which were planted thereon, for a term of ten 
years. The conditional purchaser is put into bond 
jide possession of the land, and, after some years, the 
conditional vender makes an absolute sale of it to a 
third person, to satisfy the debt due to the conditional 
purchaser. Under these circumstances is the right of 
Shoofaa or pre-emption, claimed by the proprietor of 
the village in which the Aymah land is situated, and 
who received Malikanah or a proprietary tithe of its 
produce, admissible or not? 

R. 1. If a Moohummudan ruler obtain a territory by 
conquest, he is at liberty either to reinstate the original 
possessors of the lands, taking rents from them; or to 
transfer them to the possession of some other natives 
of the country on the same terms, or to distribute them 
among the soldiers of his army and to fix a tenth of their 
annual produce to be levied from them. From this it 
follows that, at the first period of conquest, the lands be¬ 
long to the Bytoobnal or public treasury. The ruler 
is at liberty, from the time of his accession, to bring the 
produce of the lands into the public treasury, not con¬ 
ferring on individuals the proprietary right to any part 
of them, but to let them out in farm. In the same 

B 2 
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manner the ruling' power has anthority to farm those 
lands which have escheated to him by the death of the 
ancient proprietors leaving no heirs. The author of 
the Buhroorayiq relating the doctrine of Sheikh-ibn 
Homam, on the subject of lands situated within a city, 
has the following passage :—** Lands situated within a 
city are not subject to the payment of land rent; but a 
tax is levied on them of the nature of house rent, owing 
to there being no person therein from whom the pay¬ 
ment of land rent is due.” It appears also to be the 
case, with regard to Hindoostan, that a great part of 
the territory has come into the possession of the ruling 
power by conquest, and that many of the lands apper¬ 
taining thereto have since become the property of the 
state, or having been left in the possession of the for¬ 
mer proprietors, have, in process of time, been resumed 
by reason of the death of the incumbents leaving no 

t 

heirs. There is a certain description of persons called 
Mooquddims or chiefs of villages, and head farmers, 
who are considered as proprietors; and derive a tithe 
from the lands which is termed Nankar or Malikana or 
the proprietary share of the produce. And as the ru¬ 
ling power is at liberty to relinquish his claim of reve¬ 
nue whenever it may be deemed so also he is at 
liberty to make over by gift the lands which are the 
property of the state to any person, who may be consi¬ 
dered deserving to bold them as a rent-free tenure. 
Contrary opinions have been entertained by learned 
tye Mie of an niea on the subject of royal grants, as to whether thev 

Aymak tenure ^ 

is admissible are the property of the donee or not, but the differ- 

thrSwl!!. ^ opinion originates in reasons which it is need- 

mudan Law, less to enumerate in this place. The foct Is. that the 
and the Z€- - n. . i. * 

miadur within donee has just so much rignt as may have been trans- 

it’ta'aitairt^d whether it oensist in a mere exemption 

has the right from the payment of rent, or the aetaal proprietary 
^praremp. j^wsession of the lands, formety appertaining to the 
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state* It is laid down in the Mooheet,—*‘ Property ob¬ 
tained by gift in perpetuity is considered in the light of 
an absolute estate.” It is stated also in the Mookhtu- 
sur^ool Moolieet, —“ A person put the following question 
to Aboo Huneefa :—If a king make a gift of property 
belonging to the public treasury, to a person considered 
deserving of it, will the property so given belong ab¬ 
solutely to the donee ? He said in reply tliat the donee 
would be entitled to enjoy it as his own exclusively. 
The same person put a second question,^lf the donee 
die, leaving heirs, and after his death the ruling power 
make a gift of the same property to a third person, is 
the second gift valid or not? Aboo Huneefa said in 
reply that the second gift would be null and void.” The 
true interpretation of the above doctrine is to condne 
it to corporeal property, capable of actual seisin; and 
not to extend it to property of an incorporeal nature, 
or fluctuating property, such as the receipt of rents. 
The rulers of Hindoostan, when they made gifts of lands, 
executed Furmans or mandates, in which they directed 
their officers in the interior to measure the ground, to 
define the boundaries, and to deliver them in full pos¬ 
session to the donees; but they did not simply give them 
an assignment of the produce. Accordingly they (the 
officers) measured tlie lands situated in the estates of 
the proprietors, and defining their bouiidhries, delivered 
tliem to the donees, with the consent of the proprietors, 
deducting the rent of the lands so separated from the. 
.'settlement made with the proprietors. According to 
the question it is understood, that the claim of pre-emp¬ 
tion made by the Zemindar in this case is founded on 
the supposition that the AymaJidar is absolute pro¬ 
prietor and (as is common in the part of the country 
in which this question originated) that he is at liberty 
to sell or farm the lands as he pleases. Under these 
circumstances the claim of pre-emption made by the 
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Zemindar in whose estate the lands are situated is 
legal and valid, by reason of the vicinity and junction 
of both estates. 

Q. 2. The Shafee or person who has a right to pre¬ 
emption declines to purchase the land at the price de¬ 
manded by^tbe proprietor, and states that he will not 
pay for it more than a certain sum. Afterwards the 
proprietor sells the land to a third person, on receiving 
his own price. In this case is the Shafee at liberty to 
bring forward a subsequent claim founded on his right 
of pre-emption? 

Refusal to R. 2. Tlie claim of the Shafee to the right of pre- 
amount dc- emption cannot be adduced until after the land has befo 

theseiier^pre- actually sold to another person, and, from the question, 
viouB to the it appears that the Shafee, before the sale took place,, 
defeat the ^od consequently before he was entitled to set up any 
Optionpre-emption, declined to purchase the land, 
stating that he would not pay more than a certain price 
for it. Now, as this happened before the sale, and, con¬ 
sequently, before he had any right of pre-emption, his 
former refusal cannot operate to defeat his claim of 
pre-emption subsequently preferred; but if, after the 
sale, he wanted to purchase the ground at the same 
price which he first offered, and refused to pay the 
amount which had been agreed upon between the seller 
. and purchaser, such refusal clearly amounts to a re¬ 

nunciation of the right of pre-emption.* 


*Tlie abore question originated in a suit instituted in the ZifUh 
Court of ShMbod^ the Law Officer of which Court gaTe it as his opi¬ 
nion, that the Ztn^Mdar was not entitled to pre-emption, assigning as his 
reamn for this opinion, that the jlymoh or rent-free lands situated within 
his estate did not fonn a fit subject of sale, in as much as the Atfmakdar 
was proprietor only of the Ooveriiment share, which had been reljp. 
qnished to bin by the ruling power, after deducting the tenth part as 
^e proprietary share; and that therefore he had jporight to dispose of 
the absolute property in the lands, but only of sarnneh of the produce 
as belonged to Uni, which did not form a subject on which pre-emptioa 



PrecedeiUs of gifts 


197 


CHAPTER IV. 

PRECEDENTS OF GIFTS. 

CASE 1. 

Q. A person dies, leaving three heirs, and during his 
life-time he executed a deed of gift, conveying to one 
of them his entire property to the exclusion of the rest. 

Is such act allowable; and if allowable, is it requisite 
that the signature of the two other heirs should be 
affixed to the deed, and is such testimony indispensable 
to its validity? 

R. It is allowable for a person to make over all his or gift* made 
property by gift to one of his heirs, if, at the time of 
making that gift, the donor was in a state of healtli 

and sound disposing mind; and, even though at the time 


could be founded. The qiieetion havintc been eubscquontlf referred to 
the Patna Provincial Courtf an opinion in opposition to that of the Ska- 
habad Law Officer was recorded, which induced a reference to the 
Sudder Dewnnee Adawlut. In the reply to the lirst question, the Law 
Officers have entered into a disquisition at some length with the view of 
reciting: the opinion that all Royal Grants are necessarily limited in 
their nature, and of showing that, in some instances, an absolute pro¬ 
prietary right is conferred. This principle seems to be recognized in the 
regulations of Government, and there is no doubt but that persons pos- 
Messing Royal Grants, conGnned by competent authority, since the Com¬ 
pany’s accession to the Dewanre, as hereditary rent-free tenures, have 
the same right to dispose of them os other proprietors have, who pay 
Government Revenue on their estates. The difference of opinion in the 
present case seems to have\>riginated in the Aymakdaro having been 
considered, on the one hand, as proprietors of so much only of the pro¬ 
duce of the estate as would have been the share of Govemmeot, bad 
the estate been subjected to the payment of revenue, the proprietary 
right to the remainder continuing vested io the original proprietor; 
while, on the other hand, they were considered as having an absolute 
proprietary right over the whole rent-free tenure, the original proprietor 
receiving a commutation equal to a tenth part of the produce of the 
property of which he had been divested, and to which tenth part he 
would still continue to be entitled into whatever hands the estate 
-passed. The latter opinion seems most consonant to reason and practice. 
Had the former opinion been held to be the more authentic one, the 
right of pre-emption would not attach in the case, as then the proflts 
only would have been the subject of sale, and (agreeably to Prln: 
fihoofaa 3) the right of pre-emption does not apply to moveable property. 
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he vas ^ick, the gift is valid, provided he subsequently 
recover from the sickness. But if he died in conse¬ 
quence of such sickness, the disposition holds good to 
the extent of a third only, of the donor’s property; that 
is to say, the donee will be entitled to one-third only, 
and the remaining two-thirds will be distributed among 
the other heirs.* According to the Hidaya ,—“ It is to 
be observed as a general rule that where a person per¬ 
forms with his property any gratuitous deed of imme¬ 
diate operation (that is not restricted to his death), 
if he be in healtli at the time, such deed is valid to the 
extent of all his property; or if he be sick, it takes 
effect to the extent of unc-third of his property. It is 
also to be remarked, that a sickness of which a person 
afterwards recovers, is considered in Law, as health, 
because upon his recovery it is evident that no one 
else has any right to his property.” The testimony of 
the other heirs is not necessary to the validity of the 
deed. It is good to all intents and purposes without 
their evidence, and its authenticity may be established 
by the depositions of witnesses who are strangers; 

Vi^itiiegses in. besides in no contract is the evidence of witnesses a 

to*no contract *'®cessary condition, except in that of marriage. It is 

but marriage, merely resorted to for purposes of judicial proof, should 
it be required. 


CASE II. 

Q. A person makes a formal gift to his wife of a 
twelve anna share of his landed property, and she, 
having become seized and possessed thereof, afterwards 
makes a verbal gift of the whole of it to the wife of her 
grand-son. Is such gift made ore tenus valid according 
to Law ? And, in virtue of it, can the grand-son’s wifer 
take the property so conveyed ? 

\ 

* But tbe doBeei being an heir, will not be entitled to one-third even^ 
«nle» the other helre consent ece Prin: gifts 11« 
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R. Under these circumstances, if the donor separated A rerbai i^irt 
the landed property disposed of by gift, and put his uj.^*”** “ 
wife into complete possession and enjoyment thcreoij 
the gift will be good and valid according to Law. 

Again if the donee make a verbal gift of the property 
which she had so acquired, to her grand-son’s wife, 
and put her into possession, such gift most also be ' 
upheld as good and valid, provided it be established 
by the evidence of two men, or one man and two 
women.* 


CASE III. 

Q. Is a gift, whether with or without a considera¬ 
tion, or sale of property not distinctly defined and 
separated from other property, valid or otherwise ? 

R. The gift, whether with or without a consideration, or undeCoea 
of undefined property, provided it admit of being ren- 

dered distinct and separate, is Invalid; but the sale of 
such property is allowable, and bolds good as i'ar as the 
right and title of the seller is concerned: but it cannot 
affect the interests of parties not privy to the contract. 


CASE IV. 

Q. 1. A Moosiilmaun dies, leaving three wives. By 
the first wife he had a son and a daughter; by the second 
wife he bad a daughter, and by the third wife a daugh¬ 
ter. Before his death he executed a deed of gift of all 
his property to his three wives, but he had not divided 
it, or put them into possession* In this case, is the 
deed above-mentioned valid or not; and under that deed 
of gift can the heirs of the widows take possession? 


* Set PriK daiSM S. 
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An undivided 
gift to three 
perBoDB, of 
‘which they 
did not obtain 
poBBeasion 
during the 
donor's life- 


R. 1: The deed of gift is not valid: the heirs of the 
donor, whoever they may be, inherit his property.* 


Q. 2. If any one of the widows, or their heirs, should 
dispose of a portion of the land which belonged to their 


time, invalid, deceased husband, by gift or sale, would such sale or 


gift be valid to any extent? 


A gift of more R. 2. The gift by any of those persons would be in- 
nert rightir ▼alid; but it is allowable for any of them to sell their 

’is valid shares, so much as they may legally succeed to by 
to the extent inheritance. They cannot however sell defined portions 
of the right measurement), of their shares.f 


CASE V. 

Q. A woman executes a deed of gift in favour of two 
persons, transferring to them her right and title to her en¬ 
tire property, real and personal. She also granted them 
permission to make a division of the property so given - 
between themselves; and they accordingly divided the 
property two or three months after the date of the gift. 
Is such a proceeding valid, according to law; or was 
it essential to the validity of the deed of gift, that the 
division should have taken place simultaneously with 
the transfer? 


* This transaction must have been held to be invalid according to the 
Moosulmaun Law, whether viewed in the light of a bequeat or of a gift* 
In the former case it would have been contrary to the Law, which pro¬ 
hibits a Moosulmaun from bequeathing more than a third of his property, 
and, in the latter case, seisia is requisite. 

t The reason for this opinion is that, to render gift valid, seixin is 
requisite; but, as the widows’ shares are unascertained, there cannot be 
seisin of what in itself is unknown and undefined* A sale, on the other 
hand, is allowed, because it is not necessary to the validity of such con- 
tract, that present seicin should take place. Possession may take place 
after the share sold has been defined and ascertained by partition. In 
fact it is a sale of the seller’s vif^t and title, whatever that may prove 
to be; but sale specifying the extent of interest by land measurement 
when the extent is unknown and undefined, is preposterous and illegal. 
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R. The law requires that any thing which is capable 
of division, when given to two persons, should bo di¬ 
vided by the donor, at the time of the gift, or imme¬ 
diately subsequent to the transfer and prior to the deli¬ 
very to the donees, in order that the objection of con¬ 
fusion* may be avoided and full and complete seizin 
obtained, which is essential to the validity of a gift. 
It appears, in this case, that the property given was 
divided by the donees with the consent of the donor, 
two or three months subsequent to the date of the deed 
of transfer. Such a proceeding is not legal. To ren¬ 
der it valid, it was essential that the delivery and the 
division should have been simultancous.f 

CASE VI. 

Q. A person executed a deed of gift in favor of his 
nephew, conferring upon him the proprietary right to 
certain lands, of which he (the donor) was not in pos¬ 
session, but to recover which he had brought an action, 
then pending, against bis wife. By tlie same deed he 
made over to him certain other landed property of 
which he was posi^essed. About a month after execu¬ 
ting the deed, the donor died, and the donee, in virtue 
of the gift, lays claim to the litigated property. Under 


* The word in the original atrictly aignifiea indefiniteness. 

1 have here however rendered it by the term “ confusion” as more ex¬ 
pressive of the significaUon intended to be conveyed. 


t The Law Officer of the ZiUak Court of Shakahad being consulted 
as to this question, maintained that the proceeding was valid, and the 
authority for making the division granted by the widow was sufficient 
to legalize the gift, although such division took place two or three 
months subsequently to the transfer, and was carried into effect by the 
donees. Other Law Officers and ultimately those attached to the ^urt 
of Sudder Dfwanee AdmcUUj however, having been consulted, the doc¬ 
trine here laid down was ascertained to be correct As 1 have before 
had occasion to notice an instance in which the opinion of the Shahabad 
MtKfite {Mouiotee Synd Akmudee) was overmled,'! think it but an act 
of justice to that iudividual' to state, that from ^rsonal knowledge of 
his character, 1 believe him to be a very respectable and learned man. 


In a gift of 
partible pr<»- 
perty tt» two 
persons, divi¬ 
sion is essen¬ 
tial prior to 
delivery. 
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auil and void. 
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these circumstances is his claim, under the deed, al¬ 
lowable? 

'. R. The gift of a thing not in the possession of the 
donor during his life-time is null and void, and the deed 
containing such gift is of no effect, because, in cases of 
gift, seizin is a condition. Gift is rendered valid by 
tender, acceptance and seizin; but in gift, seizin is ne¬ 
cessary and absolutely indispensable to the establish¬ 
ment of proprietary right. According to the Hidaya ,— 
“ Gifts are rendered valid by tender, acceptance and seiz¬ 
in. The Prophet has said, a gift is not valid without 
seizin. So also if the thing given be pawned to or 
usurped by a stranger.” So also in the Shurhi Viqaya ,— 
“ A gift is perfected by complete seizin.” As the gift, 
therefore, is null, the claim of the donee is inad I'issible, 
and the deed is invalid, as far as regards the lands of 
which the donor was never po.sscssed. But, tvith res¬ 
pect to the other lands conveyed at the same time, the 
.donee is entitled to them, if the donor put him into pos¬ 
session. If however the donor died, without conferring 
possession, the claim of the donee to them also is inad- 
luissible.* 


CASE vn. 

Q. A person gives an undefined part of lands, be¬ 
longing to a certain village, to the sons of his daughter. 
He afterwards makes a gift of the whole of the lands 
belonging to the village, together with all his other 
property (his son having died before him) to the son 
of his son. But there were others who had a right of 


* The reason of the rnle is, that seiain and delirer; cannot be effected, 
when the thing is not in the possession of the donor. It is of no conse- 
qnence how the possession has been parted with, even though the pro¬ 
prietary right be expressly retained, or clainied, as in the case of a 
pledge or of an usnrpation; hut if, after the donor Taso>er jt, he pat 
the donee in possession, it is sufficient 
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partnership in the property so alienated by him. He 
had two daughters living at the time he made the gift, 
and he retained the property during his lii'c-tiine, tlie 
donee being excluded from possession. According to 
Law, is such gift valid or otherwise 1 

R. Under the circumstances stated, the first gift to omiiareinvii- 
the sons of his daughter is null and void, from tlie cir- 
cumstance of its being indefinite, and of its having rei. 
been retracted.* The second gift likewise to the son 
of his son of all the lands, together with all his other 
property, is null and void, from the circiunstancc of thu 
donor’s not possessing exclusive right, of his having 
retained possession of the property during his life-time, 
and of the donee’s being excluded from possession. 

Such gifts possess not the requisite conditions of vali¬ 
dity. 


CASE VIII. 

Q. A person died, leaving two sons and a widow. 
The elder son, during his life-time, continued in'posses- 
sion of the estate of his dcecased father, providing fur 
tlie maintenance of his mother and younger brother. 
The elder son died, leaving, besides his mother and 
younger brother above-mentioned, a widow and a 
daughter. After his death, his widow, his daughter 
and his brother entered into an agreement that ten out 
of sixteen shares of the landed property should belong 
to his brother and his mother, and that the remaining 
six shares should belong to his widow and his daugh¬ 
ter. The agreement was drawn up and duly attested 


* Although agreeably to Prin: Oifls IS, a gift to a relation cannot 
generally be resumed, yet there is a special exemption made in the case 
of a donation from a father to a son or grand-son, the resumption of which 
is declared to be allowable. 
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by all the persons above-mentioned, except the mother 
of the deceased, and it does not appear whether she 
was or was not a party. The parties separately enjoyed 
the profits of their respective allottaentSy although no 
partition of the lands took place. Some time afterwards 
the brother made an assignment, in the nature of a 
gift, to a stranger, of the profits of two out of his ten 
anna share. Is such ass^gmncnt good after his death, 
supposing him never to have put the donee into posses¬ 
sion during his life-time, and is it good, supposing that 
he had put him into possession? In either case, was 
the mother alone competent to dispossess the donee, 
and how would the case be, if the mother herself, pre¬ 
viously to tlie agreement above alluded to, had made 
an absolute gift of all her husband’s property to the 
donee in question ? 

R. It appears from all the circumstances connected 
with this case, that the gift in question is invalid, 
and that it is, after the death of the donor, absolutely 
null and void; and the property so transferred will 
revert to the heirs of the donor, because it is evident 
that the produce only was transferred, the ground itself 
being the common property of all the heirs, it not having 
undergone division; and according to Law, the gift of 
unrealized produce without the land is wholly invalid. 
It is immaterial whether the donee was or was not put 
into possession of the produce of the common lands; 
for, in both cases, the gift is invalid, an undefined seizin 
not being held to constitute legal seizin. Under these 
circumstances, either the mother, or any other heir of the 
donor is at liberty to dispossess the donee. The mother 
wiis not competent to make over by gift to the donee all 
the property belonging to her husband, because the es¬ 
tate of her husband was the joint property of all the 
heirs. A gift even of her own portion is invalid, that be- 
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iog andefined and not adinittinf of legal seizin; so that 

in every view of the case, the gift is entirely null and 

void. Shurhi Viqaya ,—“ The gift of milk in the udder, 

of wool upon the back of a goat, of grain or trees upon 

the ground, or of fruit upon tre.es, is in the nature of the 

gift of an undefined part of a thing; and such gifts are 

prohibited unless separated from the property of the 

donor, and seizin be subsequently made of them.” But, The gift oc 

as, in this came, the trees were not cut down, and the rf 

donee did not make regular seizin during the life-time Jonor, or 

*•>*'*■ unrea- 

of the donor, the heir of such donee is not competent ii 7 ,ed prodvee 
to come in and to establish the validity of the donation 
by the performance of any act on his own part; be- Riit uf tho 
cause he is quite a stranger to the transaction. The 
acceptance was not expressed by the heir, but by the 
ancestor, who died before separation and seizin. In 
the Hidaya, in the chapter treating of retractation of 
gifts it is stated,—“ If the donor should die, his heirs 
are strangers with respect to the contract, since they 
made no tender of the thing given.” It appearing 
therefore that the property was not sejiarated and deli¬ 
vered into tlie possession of the donee, the right was not 
transferred from the donor during his life-time, and after 
his death it devolves on his heirs. It is laid down also 
in the Hidaya ,—“ Seizin in cases of gift is expressly 
ordained, and consequently a complete seizin is a ne¬ 
cessary condition, but a complete seizin is impractica¬ 
ble with respect to an indefinite part of divisible things, 
as it is impossible, in such, to make seizin of the thing 
given without its conjunction with some thing that is 
not given, and that is a defective seizin.” So also in 
the Yiqaya,—** Gift is perfected by complete seizin.” 

And in the Shurhi Viqaya ,—" A gift of part of a thing 
which is capable of division is not valid unless such 
part be divided off, so that seizin may be definite and 
not include any thing else.” It is evident therefore that 
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a seizin' of nndefined property is itself indefinite, and 
cannot be considered valid.* 


CASE IX. 

Q. The father of an infant child (who is her legal gaar> 
dian) residing at a distance of three stages from her, tho 
mother of such infant makes a gift to her of certain 
property. On account of the extreme tender age of tho 
donee, acceptance of the gift did not take place on her 
part, and, by reason of her minority, the mother, that 
is to say the donor, with whom the infant was residing,' 
remained in possession of the property given, after the 
gift had been made. Under these circumstances is 
such gift, seizin of which had not been made by tho 
donee, valid and binding or otherwise ? 


Case of gift 
to ft minor 
donee,the 
. leftal guar¬ 
dian being 
•bient 


R. If a mother make a gift to her infant daughter, 
who is residing with her, of property which is distinctly 
her o^; if, by reason of the minority of the daughter, 
acceptance did not take place on her part, and the pro¬ 
perty, from the same cause, continued in the possession 
of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and 
binding. The seizin of the mother will, under such cir¬ 
cumstances, be e(iuivalent to that of her daughter, and, 
on her signifying her consent, the gift is complete with¬ 
out the donee’s seizin. This doctrine is maintained in 
the Hidaya and various other legal authorities. In the 
Jouhura Nyura, in the chapter treating of marriage. 


* The principle of the Law in thin case is that, in the instance of trees 
growing on the land and not cut down, they are mixed with the land- 
itself, which is other property, and which formed no part of the gift, and 
consequently, that seizin of ^e gift cannot take effect without including^ 
in the seizin something which formed no part of the gift The sane 
objections apply to the gift of unrealized produce, independently of 
which, the gift of any thing to be produced in future is null and void» 
•Yen though the means of its produrUon be in the possession of tho 
donee (See Prin: Gifts S and 6), 
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quotations are introduced from the Moosfee and the 
Futawa-i-koobra in explanation of the term Gheebut-i- 
moonqutaa or remote distance, in ^'hicli it is held to 
mean, if the guardian of tha infant be at the distance 
of three stages, and it is stated in the Futawa-i- 
surajeea, in explanation of the same term, to signify, 
if the guardian be at the distance of three days’ jour¬ 
ney, and it is explained in the Rusail-ool-arkan, that 
one stage means as far as a person may bo able to tra¬ 
vel, at a moderate pace, in the shortest day of the year, 
between morning and the setting of the sun. 

CASE X. 

Q. Should the property left by two brothers devolve 
entirely on their widows ? and if the whole property 
should not devolve on them, to what portion will they 
be entitled, and to whom will the remainder go ? Are 
the Avidows entitled to dispose of their late husbands 
property by gift, and if they have a right to do so, is 
the deed of gift, executed by them, in favour of one of 
the husbands heirs, available in Law ? 

R. If the property of the husbands be insufficient to 
satisfy the debt of dower which their widows have a 
right to claim, the Avhole property will devolve on them; 
and if it should be more than sufficient for this purpose, 
the property w ill, in the first instance, be applied to 
satisfy their claim, and, after such satisfaction, if there 
remain any surplus, it will be made into four parts, of 
which one-fourth of their respective husbands estate 
will go to the widows in right of inheritance, provided 
there are no children nor son’s children. If no dower 
should be due to the widows, and their claim to dower 
should have been otherwise satisfied, one-fourth of the 
whole property will go to them, and the remaining 
three-fourths will go to the other heirs of the husbands. 
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if the widows were seized of their hitsbands prop^fj^ 
in virtue of proprietary as fbr instance in satis¬ 
faction of their dower, in this case they are entitled to 
dispose of it by gift; otherwise they can only dispose of' 
it to the extent of their own interests, and their'gift of 
the whole, in favour of one of the husbands heirs, is 
inadmissible. According to the first supposition, the 
property given, after complete seizin by one pf the 
husbands heirs, will belong’ exclusively to him as 
donee. According to the second supposition, the 
donee will take the property to the extent only of the 
donors interests, and the remainder will go to such 
person or persons as may be entitled thereto in -virtue 
of their right of inheritance; for, in this case, the gift is 
Of raperreni- not rendered null and void by reason of the donors not 

ent indefi- , . . ... . 

BiteDeM in possessing exclusive propnetaiy right, in as much as 
cMeofgia indefiniteness was supervenient* Although the 
widows, at the time of the execution of the deed of gift,, 
were not seized of the property, yet if, agreeably to 
their desire, the donee, in pursuance of a Judicial 
Decree, became subsequently seized thereof, the fact of 
Gift of pr^ the donors having been out of possession at the time of 
p^ssianof making the gift is not saffioientf to invalidate it. It is 
laid down in the Buhroorayiq on the subject of the gift 
of outstanding debts,—A man makes over his outstan* 


* Hm meaning of thia is tbat, when a person makes a gift to another 
of propertf, of which| apparently, the donor was the sole proprietor, bnt, 
to a part-of whloh,. the right of a third pentm was established, at a 
period of time snteeqoent to the gift, the donee will take to the extent 
of the interest of ‘Ae donor, notwithstanding the snperrenient niMlnite- 
neae, or, in o^r w<mla, notwithstanding the faet of its being sabae- 
qoently aaoertained, Aat Ae donor was not sole proprietor of Ae 
peoperty gken at Ae Ane of Ae gift It would hate been otherwise 
had Ae right of a third person been recognised to exist at the time of 
the gift, which would tn that case hate been null and YOid a6 Mia. 

t But it la nevertheless necessary that peaaeMlonAonId'be givenby- 
^ Aa donors, aa sooa as they have it in their power so to do,, alAongh a 
* new formal deolaratkm of ^ft is not requisite, and it is moreover roqni- 
slls that As property Aould bn in existenoe' at the tine of Afrgtf^ 
althoui^ not absolately necessary that it should he In Ae possesskm of 
Ae doner. See PrinrOiftt S. 
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ding debts by gift to a person who is not indebted to 
him, directing the donee to collect such debts and take 
them fur his oviii use, this gift is valid.” It is evident 
that, in such case, tlie amount of the debts, so trans¬ 
ferred, was not in tlie donor’s possession, but the gift is 
nevertheless admissible, and the donee, after realizing 
the debts, becomes sole proprietor of the amount. The 
case in consideration is analogous, as, from the terms 
of the deed of gift, it appears that the donors directed 
the donee to make complete seizin. 

CASE XI. 

Q. 1. If the master of a slave make a gift to such slave, 
of all his property, does the Law require, as a condition 
to the validity of the gift, that he should, in the first 
instance, emancipate the slave? 

R. 1. If the master of a slave make a gift of all his or a gin to • 

property to such slave, without having previously 
emancipated him, such gift will be null and void, be¬ 
cause the master is proprietor of every thing acquired \ 

by his .slave. If a master therefore intend to make a 

gift to his slave, the Law requires that he should eman¬ 
cipate him in the first instance. 

Q. 2. A deed of gift recites, that the donors have 
positively, and without any reserve, given to the donee, 
all the lands situated within a certain place. Is such 
deed vitiated, by the circumstance of its not specifying 
the boundaries of the lands ? 

R. 2. If the boundaries of the lands given are well in a deed or 
known, and do not require specification, and no doubt necewa^ 
exists regarding them, it is not necessary to specify tarspecify 

thoir bftund&* 

them at the time of making the gift. If mention of the nes, if well 
boaodaries was omitted in the deed of gift^ the omis* 

o2 
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sion must be attributed to an error on the part of the 
scribe, because it is customary to insert the mention 
of the boundaries in legal documents of this nature. 
But such error does not vitiate the gift. If there exist 
a doubt respecting the boundaries of the lands given, 
a specification of them at the time of gift is neces¬ 
sary. 

Q. 3. Supposing Gholam Hooscin Khan to be the 
heir of Budun Khan and Asalut. Is the circumstance 
of his absence, at the time they made the gift to the 
plaintiff, sufficient to invalidate such gift ? 


Consent of do¬ 
nor s heirs not 
requisite to a 
gift. 


R. 3. When a person gives his property to a stranger, 
neither the knowledge of the heir, nor his presence, is 
necessary to render the gift good in Law. 


Q. 4. The plaintiff was educated from his infancy in 
the house of Budun Khan. lie relinquished his fa¬ 
mily, his tribe, and his religion, and became a convert to 
the Moohummudnn faith. As Budun Khan and his wife 
were old and infirm, and had no children, he managed 
all their concerns, and every thing was at his command 
and disposal. Those persons made a gift to him of the 
whole of their property and effects, not of a part only, 
(about which there might have originated a doubt, as 
to what was intended to be given, and what retained.) 
Under such circumstances, does the law require, that 
each individual article should have been pointed out, 
and that specific designation and mention of each of 
them should have been inserted in the deed of gift. 

specification R. 4. If the articles given were clearly known to the 
whereThe donors and the donee, and the donee accepted and took 
wboie^ro poss®®**®® them, Acir specification is not necessaiy 
xy of tbe do- to tho validity of the gift. In drawing >ap legal docu- 
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meats specification is usual; but, if omitted, tlic gift non, .-md is 
itself is not, according to law, invalidated. oToidy one**"^ 

douce. 


CASE XU. 


Q. A person had two sons, one of whom died before 
him, leaving- a wife and a daughter. The persmi above 
alluded to made a gift of half of his property to the 
widow and daughter of his deceased son, without dcli- 
ning their respective shares, lie remained in joint pos¬ 
session of the property w ith llicm, and, sonic time after¬ 
wards, he took from the donees an agreement, nominat¬ 
ing him to the management of the property given. 
During his life-time he regularly paid to the donees the 
profits of half the property. Under these circumstances 
is the undefined gift to tlic two donees in question good 
and valid, according to Law, after the decease of tlic 
donor? 


]{, It appears in this case, that the deceased proprie¬ 
tor Tuatli) an undclined gift of half his property to the 
widow and daughter of his deceased son, without spe- 
c‘ii\ ing their res])6ctivc shares, and that he caused them 
to execute an agreement, nominating him (the donor) 
to be manager of the half given to them, continuing 
however during his life-time to give them regularly half 
the profits; under these circumstances, if the property 
ill question be of an indivisible deKcri[dion, such us a 
well or a pond, the gift will be valid. lJut if the pro- ojrt of unri«». 
perty, which is the subject of the donation, was divisi- 
ble, such as land, and there were two donees, whose twi* pan. 
respective shares were not defined, all authorities con- 
cur in admitting the validity of the gift, if the donees 
were pauiiers or in indigent circumstances, and it c^^n- 
not be resumed after the death of the donor; bu*^- if 
donees were rich, the gift will be invalid, and seizin 
therefore will be of no effect The deaths of either the 
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donor or donee operates to preclude the resumption of 
a gift.* 


CASE XIII. 

Q. 1. Two persons are joint proprietors of an estate. 
The one makes over to the other the proprietary right 
to his share. Does the circumstance of the donor’s 
having a joint interest invalidate the transfer. 


Objp.cUonof R. 1 . Supposing the donor to have been of sound 

inaefiiiitenefls rx- o 

not applicable disposing mind, the circumstance of his being joint 


by a person lo prop^’ietor does not by any means invalidate the trans- 
liis sole part- fer; because, in this instance, the objection of indeli- 

niteuess, arising from a confusion of several interests. 


which renders a transfer invalid, does not exist. This 


supposes that tliere was no other person possessing a 
proprietary right in the property transferred, except the 
donor and donee. 


Q. 2. Supposing the donee to have been an infant at 
the time of the transfer, will seizin on his behalf by tho 
brother of his grand-father, be a sufficient seizin ac¬ 
cording to Law ? 

or a gia by a 2. Such seizin will not be deemed legally sufficient, 

minor son*”" hecause the Law requires seizin by the donee, except 
in the case of a gift made by a father to his minor son. 


* It is a Principle of Law (See Prin; Gifts 7) that, in the case of a 
gift to two or more donees, the interest of each should be separated and 
defined. The exception to the rule, in the case of a charitable gift to 
paupers, is accounted for by two arguments, the casuistry of which may 
perhaps be excused for the sake of their charity. According to one au¬ 
thority, the reason is. that the Almighty Author of all Bounty is the imme- 
tliate and sole donee, from whom it reverts to the poor; while according 
to another authority the reason is, that a charitable gift resembles a 
Hiha-b^ licus or gift for a consideration (See Prin: Gifts 15) in which 
mutual seizin not being necessary, the objection of indeflnitenesa (which 
is a preventative of seizin) does not apply. The consideration, it is 
maintained, consists in the pleasure resulting from the consciousnesa 
of having perfonufd a viitoous action. 
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tind a few other specially excepted instances. Ac-* 
cording to the Shurhi Viqaya ,—“A gift made by a 
father to his child is perfected by the mere declaration 
of it.” The gift of a stranger to such child is perfected 
by his seizin, if he have discretion, or by the seizin of 
his father or grand-father or mother, provided he is 
residing with her, or even by the seizin of a stranger 
who has the care of the minor. Such is tlie doctrine 
maintained in the Hidaya and other authorities. The 
meaning of it is, that if a father make a gift to his child, 
that is to say his minor son, who may not have dis¬ 
cretion, consisting in the capacity of distinguishing 
between that which is advantageous for him and the 
reverse, such gift is completed by the mere declaration 
of it, and there is no necessity for acceptance or seizin 
on the part of the donee. But if a stranger make a 
gift to a cliild, such gift will be perfected on the seizin certain 

C&Sd 

by the donee, if he have discretion, or by seizin made 
on his behalf by his father or grand-father, or guardian 
appointed by them, or failing those persons, by his 
mother, or by the seizin, on lus part, of a stranger who 
has the care of bis education and under wliusc protec¬ 
tion he lives. The seizin therefore by the grand-father’s 
brother will not be legally sullicient, unless the douce, 
during his minority, was living under the protection of 
that relation. 

Q. 3. Supposing the grand-father’s brother not to have 
surrendered possession to the minor until he attained 
the age of majority, will this circumstance invalidate 
the transfer, admitting that the minor was living under 
the protection of that relation? 

B. 3. Such circumstance will not invalidate the trans- And of pm. 
fer, because in point of fact the seizin of the grand- 
father’s brother is equivalent to the seizin of the minor. 
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Q. 4. If, at the tioae of transferring &e prr^rictary 
right, there was a third sharer in the estate in question, 
will tliis circumstance invalidate the transfer of the 
donor’s share? 


Gift how ID- R. 4. Such circumstance will, undoubtedly, invalidate 
son‘!>r’iodefi- the transfer, because it superinduces the legal objection 


niteneif. 


of indefiniteness. Unless the share of the donor be 


separated and parodied oflf from the joint property, 
cither previously, or subsequently to the gift, it operates,^ 
to prevent a legal transfer of proprietary right. 


CASE XIV. 

Q. A person died, leaving as his heir^, two widows 
and a daughter. A few years after his death, both- the 
widows made over by gift to the daughter, all their right 
and title to the property left by the husband. She (tho 
donee) executed an agreement in favour of her mother, 
engaging to provide her during her life-time with food 
and raiment, and after her death to i>erform lier funeral 
ceremony and obsequies. The donors caused the rents 
of the estate to be paid to the donee, who afterwards, be¬ 
fore the death of her step-mother, disposed of the landed 
property so acquired, by gift to the defendant, and he, 
four months after the death of the donor, (who died be¬ 
fore her step-mother) took possession of all her property, 
in virtue of the gift. It is proved, by the testimony of 
witnesses, that tlie donee is a son of the donor’s uncle, 
but whether the son of a paternal, or of a maternal uncle, 
does not appear. "Now the mother of the first donee 
(that is to say one of the widows who survives) wishes 
to revoke the gift which she made in favour of her 
daughter. Under these circumstances is she, according 
to the Moohummudan Law, competent to resume the 
gill, and to recover the estate from the possession of 
the second donee or not ? 
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R. Accordinff to Law, the gift which was made by Of» 

° Z invalid «-i»T idl- 

the widows of their legal shares is valid and good, uons. 

It is laid down in the Viqaya ,— “ If two persons joint¬ 
ly make a gift of a house to one man, it is valid." The 
agreement executed by the daughter iu favour of her 
mother does not invalidate the gift; as is declared in 
the Hidat/a ,—“ Gifts are not aftccted by being accom¬ 
panied by invalid conditions. The gift is perfected by 
the donors delivering the possession of it to the donee.” 

So also in the Viqaya ,—“ Gift is perfected by complete 
seizin.” The donor is not entitled to revoke the gift A gift from n 
which she made in favour of her daughter, because, in be resumed, 
this case, there are two obstacles to resumption; hfst: 
the death of the donee ; agreeably to the doctrine laid death of the 
down in the Cunzood dnqaiq ,—“ One obstacle to the 
resumption of a gift is tlie death of one of the parties 
and secondly, relation within the prohibited degrees; as 
is stated in the Hidaya ,—“ If a person make a gift of 
any thing to his relation within the prohibited degrees, 
it is not lawful for him to resume it.”* The donee 
made over all her property by gift to the son of her 
uncle, who did not however make complete seizin of it 
during her life-time; on which account her gift in fa¬ 
vour of him is null and void; as is laid down in the 
Jbrahim Shahee ,—“ A gpft cannot be perfected but by 
the complete seizin of the donee.” So also in the Hi¬ 
daya ,—“ If the donee take possession of the gift in the 
meeting of the deed of gift, without the order of the 
giver, it is lawful, upon a favorable construction. If, 
on the contrary, he ^ould take possession of the gift 
after the breaking up of the meeting, it is not lawful, 
unless he have the consent of the giver so to do.” 

The gift, which was made by the donee in favour of her 
uncle’s son, being thus null and void, the property in 


*Sc« Pilo: Glib IS. 
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dispute should be considered as the estate of the daitgh- 
ter, and it should be first applied to pay for her funeral 
ceremony and burial, without superfluity of expence, 
yet without deficiency; next to the discharge of her 
just debts, then to the payment of her legacies out of 
a third of what remains, after her debts are paid; and 
if there remain any surplus it should be made into three 
parts, of which one will go to her mother as her legal 
share, and the remaining two to the son of her uncle (ii' 
he be the son of her paternal uncle) as residuary; other¬ 
wise he will not be entitled to any share of the inheri¬ 
tance, and the mother will take the whole property left 
by the daughter, in satisfaction of her legal share and 
on account of the return.* 

CASE XV. 

Q. A person, after the death of his first wife, without 
any relinquishment on her part, or satisfaction made 
by him of her claim to dower, marries a second wife, 
and then confers on such second wife the proprietary 
right to his entire property, in lieu of dower. He how¬ 
ever docs not put her into possession, but retains it 
himself. Afterwards, when of a sound disposing mind, 
he executes a deed conveying to the heirs of each of his 
wives the joint proprietary right in his estate, not reser¬ 
ving any part of it. Under these circumstances, is the 
gift in lieu of dower, made by him to his second wife, to 
be considered valid and to be upheld, notwithstanding 
the debt due by him to his first wife on the same ac¬ 
count; or is he at liberty, notwithstanding and subse¬ 
quently to such gift, to distribute bis property among 
the heirs of both his wives? 


* The renion of this is, that a paternal uncle’s son is a residuary heir, 
and inherits together with a legal sharer; whereas a maternal uncle's 
sun tanks among the distant kindred only, who are altogether excluded 
Irom the inheritanoei if tl^eie be any legad sharer entitled to Uw retum* 
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R. If the person, whose first wife was deceased, in DeOaition of 

« . • « a 1. ji j u* Hi6i2-WJ litmx 

maLing the gift to the second wife, bad expressed nim- or mutual gift, 
self to this effect; that he had made a gift to, and con¬ 
ferred on her, the proprietary right to his entire property, 
in exchange of a certain portion of her dower, this is 
nut, according to Law, a gift in consideration of an ex¬ 
change^ but it is a contract of sale, both as to the con- Resembles a 
dition effect. Such is the universally admitted opi- zin Is noi re.' 
nion, and,4n a contract of sale, seizin is not a requisite 
condition. iThe circuiqstance of his being indebted to 
his former irife, does not incapacitate him from con¬ 
cluding a contract of this nature, because a debtor is 
not precluded or interdicted from the disposal of his 
property. Such contract would therefore be upheld, 
ihe thing sold must be considered to be the property of 
the purchaser, and the seller is not at liberty to make 
a subsequent disposition Of the property sold, among the 
heirs of his two wives. But if be had expressed him- 
.self to this effect; that he had made a gift to and con- 
ferred on her the proprietary right to his entire property, iwzot 
on condition, that she would give to him a certain por- latioau *******” 
tion of her dower, and the donee accepted the condi¬ 
tion, it would be a gift on stipulation. According to Law 
it is considered in the light of a gift, as to the condition, ^n.^'and^ei. 
and sale as to the effect. Seizin is requisite to its '* 
validity, and the gift cannot be said to be established 
until the parties shall have made seizin, but the property 
conferred remains, as formerly, at the disposal of the 
donor. He will, therefore, be at liberty to make a sub¬ 
sequent disposition of it among the heirs of his two 
wives, because an owner has unlimited power over his 
' «H«li property. Authorities extracted from the commen¬ 
tary of (Jhulpee,—‘‘ I have given to you this slave for AnthoriUei ia 
this garment of yours or for one thousand dirms.” To iwla. 
which proposal the person addiessed assents. This is 
a cfmtiact of sale both as it regards the condition and 

b3 
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the eflecf, agreeaUy to the doctrine maintained in the 
Kifaya, and, umversally, in otha nnthorities. So ^so 
in the Shurhi Viqatja, —A contract Of sale is estab¬ 
lished by conferring a right to one thing in lien of ano¬ 
ther." So also in the Hidayq, —" *!rhe expressions I have 
given you this for that," or “ take it for so much” ha\'o 
the same signification as the terms, “ I have sold or 
purchased from you.”* So also in the Viqaya, —‘f Where 
these exist the sale is complete.” By these are meant 
declaration and acceptance, and,, when Aese are found 
to exist, the sale is binding; from which it follows that 
seizin is not a condition, and where these do not exist 


Of itiiiibition the sale is not binding. According to the Shurhi 
!'‘iu^ruty. Fujraya, a person of disposing mind is nqt inhibited by 
means of imbecility or profiigacy or debt. This is the 
doctrine of Aboo Huneefa. But, according to Shafei 
and the two disciples, a man may be inhibited by reason 
of imbecility. According to the same authority, when 
creditors petition a Court of Justice to restrain an in¬ 
solvent debtor from alienating his property by sale or 
other obligation, an order to that effect may be granted. 
tti>omgacj** According to Shafei, a profligate person may be restrain¬ 
ed with a view to his correction. According to the 
commentary of Chulpee, it is necessary, in the case of 
an inhibition for debt, that the creditors should pray for 
And in caies the restraint being laid-bn.* But, in the present in- 
of debt. stance, it does not appear that ■ the creditors made any 
petition to that effect. In the Viqaya it is stated that 
a gift on stipulation is a gift, as it regards the condi- 
. . tion. and thmefore seizin is requisite, and it is moreover 

Authorities in • 

the case Ufa stated to be a sale, as it regards the effect. In the 
oiuwHz-''*^* Shurhi Viqaya a definition is afforded of what con¬ 
stitutes a gift on stipulation, as if one man should say 


* Even in this inituce, howerar, the inUbition cannot be geaehJ| bat 
the debtor may be restrained from doing any act manifestfy coUasira 
and prejudiciid to the interests of his chiton. See Prin: Debts T. 
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to another; ** I have given you this thing on the con¬ 
dition of your giving me that*' It is also laid down in 
the Hidaya, that, in all cases of contract of gift on 
stipulation, mutual seizin of each of the .articles ex¬ 
changed is necessary.* 

CASE XVI. 

Q. A respectable individual, who died seven or ei^t 
years ago, had three wives. By his-first ^ife be had a 
son and two daughters; by his second, two sons and 
three daughters, and by his third, only one daughter. 

T)io first wife with her children are living, and are in 
possession of all the property left by the deceased. The 
second and third wives died before their hu£d>and, but 
their children survive, and. those by the second wife 
BOAv liiy claim ta a sum little short *of fifteen thousand 
rupees, that is to forty-nine out of ninety-two parts of 
the estate. The first wife and her ohildren, who are the 
defendants in the present- action, plead, in answer to 
t!'.? clai-n, that some years previous to his death, the 
deceased husband made over all the property, moveable, 


* Tbifi cane exhibits a diitinction between the terms of Hiha-Ml Iteuz, 
or mutual gift and shurt-^ol Jwuz or gift on stipulation. See Pria: 

< lifts 15 and 16. The distinction would atfirat sight seem to be merely of 
a verbal natuK; but ftom the natune of the ternaiised it .does not appear 
tt> be n holly groundless. They say that iiiba^hU houz is a sale in every 
sense of the woid. In sale mntual setsdn is net requisite to render'the 
contract valid, and the terms, io which a contract of this kind is entered 
into, imply that tlie articles opposed to each other are present and that 
thrre is ifo danger of either paarty suflreiing from the othei^n fraud. 
“ I have given you this for that'’ implies taut the consideration is pre¬ 
sent, and that the person will take ^re to receive it before parting vritli 
bis property; and the teVr therefore annexes to it the quality of a sale, 
both with regard to the condition, and effect. Hihit-ba Bhuri~ool lu*uz 
they say, is a oobtraet of a-different description. The terms used imply 
a cpDtingency. Thus 1 ^ve given you ^s on condition of your 
fug me such a thing,” I^ow, In this contract it is observed, that, as to 
the condUioB, it has the prppt^y of a giJD, in which seisin is requisite^; 
ttlherwise^ if it were valid and binding without sneh condition, the con¬ 
sideration might fie withheld, and it mtgM thereby become as it wero a 
nudtim pactum. As to the effect,, this contract is declared to have'the 
property of a sale, that is to say. after veclprocality of seizin, it becomes 
iaeffectasale. ' 
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and immoveable, ancestrel and acquired, to hisj first 
wife, by a deed of Hiba-bil Ivmz in exchange for three 
lacks of mpees due to her on account of dower, which 
deed was duly authenticated and attested. In support 
of this plea the defendants filed the deed, assigning the 
property as a Hiba-bil hmz. It appears, from the evi¬ 
dence of the witnesses adduced on the occasion, that 
the deed in question was executed by the deceased 
husband, to appease the anger of his wife, who, having 
taken umbrage at some domestic occurrence, was on 
one occasion, about to leave her husband’s house and 
to retire to that of her brother. It further appears from 
the evidence in this case that, although the deed pur¬ 
porting to be a Hiba-bil Iwuz recited that the contract¬ 
ing parties had made mutual seizin of the articles op¬ 
posed to each other, yet that, in point of fact, the 
husband remained in possession of all his property till 
his death. Under these circumstances, can such a deed 
operate to prevent a devolution of the property agree¬ 
ably to the Laws of Inheritance? 

i 

khlus* kinds—It is either unqualified and 

void of any consideration, as, where the donor makes 
absolute gift of property; in which case seizin of 
the property given is essential to the validity of the 
gift: or qualified, of which there are two descriptions, 
kUIs!***'*'** Hihonba Shurt-ool Iwuz, which is accompanied by 
the expression of a condition, and consists in a person 
" offering to give to another some thing on condition of 
«■-. his receiving from the donee some thing else. In this 
case, alsQ, seizin of the thing given is requisite, and it 
is also essential that it should be definqd and separated 
from the rest of the donor’s property. Sut this de¬ 
scription of gift resembles a gift in the first stage only, 
and sale in the last stage; that is, after the receipt of 
the consideration. Such a gift therefore, unaccompa- 
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nied by seizin, cannot t>peratd to prevent tbe devolution 
of the property agreeably to the Laws e( Ihheritancs; 
after the^satisfaction of prior claims bn the estate, 
such as debts, dower, legacies, &c. Secondly, Hiba-hil or mu-ha 
Itimz, which consists in a person saying to another that 
he has given such a thing for such a thing, as for this 
cloth, or for this slave, or for a thousand dimis; and 
this description of gift resembles a sale in both stages, 
agreeably to the niuversally received opinion; in which 
case the seizin of the donee is not an es^ntial condi¬ 
tion. It appears also that the deed executed by the 
husband was of this description, and if it be duly 
proved, it 'Will certainly supersede all claims of inhe¬ 
ritance. This opinion is delivered in conformity to 
the doctrine contained in the Hwnmadeea, the Khotasd 
and other Law Tracts.* 

CASE XVII. 

Q. A person dies, leaving two wives; but during his 
life-time he made a gift to one of them of rll his pro¬ 
perty, including his household eflTccts, inonc^- :iii(l jewels, 
in lieu of the dower stipulated for he^ at her nuptials. 

On the death of the individual above alluded to, bis two 

a 

wivns (the one to whom he made the gift having had 
by him one diiughter, and the other t>vo daughters) enter 
into a dispute relative to the succession to his property. 

Under these circumstances, is the gift of the husband 
valid, or in what proportions should the estate be dis¬ 
tributed ? 

R. It appears that the ^{V,’in this case, was of that 
description of gift which is technically termed in Law 
a Hiba-bil Tumz or gift for a consideration, and this 
species of -gift resembles a sale both in principle and 
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effect; bat diere is a doalit.ae to the legalitjr of this 
traosaotion, from thb dtcomstance of the articles op¬ 
posed to each other consisting partly of money, which 
Of Hiba-bu constitutes a Sir/ we^e. . bi this description of contract 
fi^fiDg'put ^ seizin on the spot is essential to. its validity. If seizin 
of tiift consi- ma4e, the transaction must be held to be valid; if 
buth iiidea. not, it must be declared null and void, and both the par¬ 
ties hate, a right to recede from the contract. So also 
the hws and creditqrs-are at liberty to set it aside and 
resume,the pit^erty parted with, on repaying the con¬ 
sideration for w:bich it may have been given, until which 
time, the property will remain as a “pledge in the hands 
of the ‘ purchaser, but, when the consideration is re¬ 
stored, it. will bec<uue subject to the Law of Inheritance ; 
and, in this event, it shoold be made into forty-eight 
parts, of which each widow is entitled, to three and 
each daughter to fourteen. 

CASE XVIII. 

Q. A certain woman made a gift of her estate to 
another woman,^with this .condition reserved, that the 
donor was to enjoy the property daring her life-time, 
and, that on her death, it dras to devolve on,the 
donee. Agreeably to this gift,, the donee entered upon 
the estate, made the collections of the rents and pror 
fits, and delivered them to the donor. The donor, how¬ 
ever, all along kept possession of a small portion of the 

» 

estate. According to Low, is such gift valid or other¬ 
wise I and under it, had the donee power to alienate the 
estate by sale, and would* a deed of side executed by 
the 'donee become valid and binding, from the circum¬ 
stance of the donor’s haying become a party thereto, 
by formally affixiiig her n^e tp the deed? and, after 
Uiat, if the donor make a gift of the same estate to a 
ihird person, should such gift be upheld or set aside ? 
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R. A fift is not peifected'exceot by complete sfeisin.oua ofaq 

» •... • «• ..JO iiivaUd «ft. 

It appears, m this case, that the donor retained a por* if the donor 

tioD of the estate and put the 'donee into -possession of “f ^ 

the remainder. This does not constitate delivery suffici> rnted h^the 

ent to establish the validity of the gift. Had the donor «aie w’iu hold 

put the donee into possession of the \rhole of the estate, 

the gift would have been complete and the condition 

reserved, null and void; but, as the donor retained a 

part in her own possession, complete seizin cannot be 

established, without which a gift is of no effect; but as 

the donor formally affixed her signature to the deed of 

sale executed by the donee, such act is indicative of 

her being a consenting party to the sale, and that the 

contract was entered into by the desire of the donor, as 

well as of the donee. Under these circumstances the 

deed of sale must be considered valid and binding, and 

the contract founded thereon must be upheld. The do« 

nor has no authority afterwards to dispose of the same 

estate to another person.* 

CASE XIX. 

Q. 1. A woman made a gift of her entire property to 
her grand-son, a child aged five years, and five years 
afterwards, she made a distribution of it among all hor 
heirs, including the above-mentioned g^and-son. Is such 

P 

a gift of her property to one heir legal and valid, and 
is she afterwards at liberty to resume it? 

R. 1. Such gilt is legal and valid, and does not admit a gift by a 

gnnd^mother 

of resumption, because between the grandrmother and to her gruid* 
her grand-son, there exists a relation within the prohibi- 


* The decision in this case would soem at first sight to be contrary to 
the geoeral doctrine oi gifle; hut» altbou^ not expreeely nenttoned, 
the reason for luintaining ths-TslicU^ of tilie sale was the Ihct of the 
donor's having parted witk the possemoh of the thing given and made 
4t over to the donee to bo deUrered to. the vondooi whra tbo gill ceased 
to be invalid, and it Is a t^t lesnmptioa cannot take place after the 
proper^ ihall have been tftodhned Co dtfafel pfileoBs 



m 


Of irrevoca 
ble gifU. 


Precedents of gifts. 

ted degreea, and si^ch relation is an obstacle to resump¬ 
tion. Her distribuUon o( the property among the heirs 
generally, five years after the gift, is null and void, wd 
the former gift will remain in full force. According to 
Ihe Shurhi Viqaya,—“ To perfect the gift of a thing 
which is in possession of the donee, new seizin is not 
requisite. The gift of a father to his child is perfected 
by the mere declar^'tion. Whatever gift is made by a 
stranger to him, he should take possession of, if posses¬ 
sed of sufficient discretion to do so, or his father or 
grand-father should take possession of it on his behalf, 
or the guardian appointed by either of them, or his mo¬ 
ther, provided be be residing with her, or a stranger in 
whose house he is educated.” In the same authority 
the obstacles to resumption of gift are stated to be 
seven. 1st. The incorporation of an increase with the 
gift. 2nd. The death of the donee. 3rd. The donee giv¬ 
ing the donor a return or consideration. 4th. Alienation 
of the gift. 5th. The parties being husband and 
wife. 6th. Relation within the prohibited degrees. 7th. 
Destruction of the thing given.* 

Q. 2. The grand-mother and the mother of the plain¬ 
tiff in this case, that is to say the donee, after the death 
of the donee’s father and five years after the date of the 
the gift, make a distribution of the property among the 
other heirs.. Is the distribution under these circum¬ 
stances valid? 

R. 2. The gift having been already declared to be 
legal, and the retractation of it inadmissible, the distri¬ 
bution subsequently made must necessarily be null and 


*See Prin: Gifts 1S> In that principla only five impediments to re¬ 
sumption are enumerated, but the fact of the parties being husband and 
wife, was incliided id the prohibition relatire to relations. The destruc¬ 
tion of the thing glra was inadrertepUy omitted. The death of the 
donor also operates as an iaipedlmeat 
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void. The question is not at all affected by the fact of 
the donee's fathOr being dead or in existence at the 
time. The authority above quoted from the Shurld 
Viqaya is sufficient to support this answer, in addition 
to which the following authority from the Hidaya is 
applicable:—If a father make a gift of something to 
his infant son, the infant, in virtue of the gift, becomes 
proprietor of the same, provided, &c. The same rule 
holds when a mother gives something to her infant 
son whom she maintains, and of whom the father is 
dead, and no guardian provided, and so also witli 
respect to the gift of any other person maintaining a 
child under these circumstances. If a stranger make a 
gift of a thing to an infant, the gift is rendered complete 
by the seizin of the father of the infant. If a person who can 
make a gift of a thing to an orphan and it be seized on make Beizin 
his behalf by his guardian, being either the executor an infant, 
appointed by his father, or his grand-father, it is valid. 

If a fatherless child be under charge of his mother, and 
she take possession of a gift made to him, it is valid. 

The same rule holds with respect to a stranger, who has 
the charge of an orphan. If an infant should himself 
take possession of a thing given to him, it is valid pro¬ 
vided he be endowed with reason.” 

CASE XX. 

Q. 1. Two brothers lived together in a state of 
union. They were both married, and one of them had 
a son and three daughters. Both brothers joined in 
conveying their entire property to the son above-men¬ 
tioned (who was only seven years and a half old at the 
time), executing a deed of gift in his favor to that 
effect. Is such gift valid according to Law ? 

R. 1. Thevgift by two persons to a minor, one of Of gift by • 
whom being his father and the other his uncle, of their 

» 2 
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nnciejo an joint property, is valid, provided that there was the 
complete seizin that is requisite, that is to say^ provided 
the uncle relinquished all participation in the property 
conveyed, resigning it to the father, who is empowered 
to make seizin on behalf of his minor son; but the gift 


And if made 
in last sick¬ 
ness. 


If it exclude 
other heirs, 
immoral. 


is invalid if the uncle continued associated with the 
father in possession. Notwithstanding this doctrine, 
if a father make a gift, during his last sickness, of all 
his property to one child, in exclusion of the others, it 
is wholly illegal, because, in such a state, the heirs in 
general have an inchoate right to his property, and con¬ 
sequently such disposition is unauthorized. If he make 
the gift when in health, the donor acts immorally and 
oppressively, and it is sinful in an ancestor to act 
injuriously towards his heirs. 


Q. 2. The donor having been proved to be guilty of 
injustice under the circumstances stated, will the gift 
nevertheless be upheld as good and valid ? 


But must be 
maiutHiiivd. 


Authorities 
for its va¬ 
lidity. 


R. 2. The gift of the entire property to one heir to 
the exclusion of all the rest, supposing the existence of 
the conditions noticed in the answer to the preceding 
question, is good and valid, notwithstanding the immo¬ 
rality of the act, according to the tenets of Ahoo 
Huneefa. But Naaman, son of Busheer, the reporter 
of the traditions, and Imam Aboo Yoosuf, according to 
the opinion reported of him, and Moohummud Amjud, 
the author of the Futawa Qinoqjee, deeming such gift to 
be an act of cruelty and oppression, have declared it 
inadmissible, and have pronounced that, in such a case, 
an equal distribution should be made among the heirs 
generally. Authorities for the above doctrines: In the 
Futawa Surajool Mooneer, — “A gift by two or more 
persons of a house to one individual is valid.” In the 
Hidaya,—“ If two persons jointly make a gift of a house 
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to one man it is valid.” In the Futawa Surajool Moo- 
veer,—“ It is necessary that the gift should be divided 
oiTj and distinguished at the time of seizin.” In the 
Doorur-i Mokhtar,—“ If, during a period of health, a 
person make a gift of all his property to one child tlie 
gift is valid, but the donor has acted sinfullv.” A . .. . 
tradition of Naaman Bin Busheer is related in the raiity. 
Miskqa^-i Shureef to the following effect;—“ When I 
was only seven years old, my father made me a present 
of a slave, to which my mother objected. On which the 
prophet was called to witness, and he was made ac¬ 
quainted with the circumstances. Upon this he asked 
my father, if he had any offspring besides myself, and 
a reply being made in the affirmative, he was next 
interrogated if he had made a similar present to each 
of his children. He replied that he had not. On which 
the prophet observed that this was injustice. The 
prophet said,—“Return home, fear God and make im¬ 
partial distributions among your children.” In the 
Dt'orur-i Mokhtar,—" A superiority of afleefion mani¬ 
fested to one child above otliers is not blamcablc,. 
because that is a natural impulse. So also in the case 
of gifts, unless injury to the others be intended. If 
such was intended, an impartial distribution should be 
made. According to the opinion of (he latter, the gifts 
made to a daughter should be equal to those made to a 
son, ^vhich opinion has been approved.” By the latter 
is meant Aboo Yoostif, whose opinion is generally fol¬ 
lowed in judicial matters. As injury i.s declared to bo 
the catise of the equalization, in every case of partial 
distribution, where injury appears to have been the 
object, it follows that an impartial distribution should 
be directed. But, where a man g^ves all his property to 
one child, the injury must of course be greater a fortiori. 
Moulana Moohummud Amjud, who has written a legal 
commentary, entitled the Futawa Qinoojee, expresses 
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himsHf thus" It is a maxim that opt)ression prac? 
tised by an ancestor towards his heirs is not allowable; 
but it is not generally understood merely to signify (as it 
really does) that the gift by a father, while in health, to 
one son of his entire property, or of any portion exceed¬ 
ing his due share, is injustice towards the others." 


CASE XX r. 

Q. 1. A person, having two wives, executes a deed 
in favor of the first, transferring to her all right and 
title to his property, real and personal, in satisfaction 
of her dower. Two years afterwards, he executes ani;- 
ther deed, in favour of his second wife, transferring to 
her the right and title to one moiety of the said pro¬ 
perty, in satisfaction of her dower, having obtained tlio 
written permission of his first wife to do so. In ihu 
case will the second wife be entitled to half h's csiaie, 
on his decease, in virtue of her claim of dower ? 


Gift to one 
M if**, by a 
hutiband, of 
j)ro,)eity bc- 
to 

Hiiiither, not 
SiiiUcient, thu* 
inaiie by tUe 
^vrittcii por- 
miiision of the 
latter. 


11. 1. The husband, in this case, transferreJ to his 
first wile the right to his entire property in satisturiic.n 
of her dower, previously to his assignment of a moi '' / 
of it to his second wife. This second transfer therefore 
is null and void, because the proprietary right to tl o 
thing given, had passed frpm the husband and had 
vested in his wife. This is supposing that there, w 
no permission granted on her part. Eut, admitting tl .j 
alleged writing containing the permission to be fully 
autlicnticatcd, it merely states that the husband is at 
liberty to execute a deed assigning to his second wife 
half of the. property, which he had before transferred to 
his first wife, in satisfaction of her dower; and it will 
not avail the second wife, because, the consent of tlie 
first is wanting to give effect to the deed a fler its execu¬ 
tion by. her husband. This does not appear to have 
been obtained, and the mere written permission is not 
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legally sufficient to entitle the second wife to take half 
the property.* From the evidence in this case, how¬ 
ever, it would appear, that such permission never was 
given. 

Q. 2. If the first wife did not make any written per¬ 
mission in favor of the second, will she be entitled to 
take half the estate on the death of her husband; ho 
not having given her possession of the property while 
he lived? 


R. 2. Under these circumstances she will not, a for¬ 
tiori, be entitled to take any of the property. 


And n foTtiovi 
without t-ur'* 
xui»iUua« 


Q. 3. The first wife executed a deed of gift of her en¬ 
tire estate to a person whom she had adopted as her son, 
and who was then a minor. The name of her adopted 
son was, at her solicitation, registered as proprietor of 
some parts of the estate, but not of others, of which it 
is proved that, fur the period of two years and a half 
after the date of the deed of gift, she continued in 
possession, and was ostensible proprietor. It was also 
proved, that she mortgaged it in her own name, not¬ 
withstanding that the parents of the minor, whom she 
had adopted, were alive. Under these circumstances 
will the validity of the gift be sulhciently established by 
her seizin in behalf of her minor adopted son, or will 
the gift of the estate be rendered null and void, in 
consequence of the donee’s not having made entire sei¬ 
zin, or not having been registered as entire owner. 


• Some little de|[;ree of casuistry appears in this doctrine, althnii;rh it 
is uo doubt conformable to Lavv. 'i'ho reason assigned is, that the 
husband could not have disposed of the property, in any manner, iinlcss 
the first wife had reconveyed it to him in the shape of a pA or otherwise, 
or unless she had appointed him her ai;ent for the purpose of transfer, 
in which latter case, the transfer should have been made in the name of 
the principal, and not in that of the aKcnU 
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R. 8: The gift of tliose parts of the estate of which 
the minor was registered as proprietor, and of which he 
took bond fide possession, is undoubtedly valid; but 
there is a difference of opinion among lawyers concer¬ 
ning his right to those parts of which the donor continued* 
in possession, as ostensible proprietor. By some, the 
doctrine is maintained that the seizin by the donor on 
behalf of a minor donee, who is living in his family, but 
with whom he has no relation, is not sufficient to esta¬ 
blish the validity of a gift, if the father of the minor 
be alive and present; but that it is sufficient if he be 
not alive and present. Others contend that the seizin 
. ^ of the donor (not being related to the donee) is suffici- 

Seizinbya , . 3 -l- . , 

stranger on ent to perfect the gift made to a minor, and this is the 
minor* Xmee op™ion of modcm lawyers, such as the authors of the 
when suBici- Jama-i-roomooz, Burjundee, Doorur-i Mokhtar, Ibra- 
himshdhee, Qohislanee, Mooltaqit, &c. who have declared, 
that decisions are conformable to the doctrine of the 
sufficiency of seizin, by a stranger in whose house the 
minor donee resides. Those la^^yers who maintain 
the opposite opinion do not pretend that it is followed 
in practice. The mortgage by the donor, in her own 
name, was not legal. Her having done so cannot affect 
the right of the minor donee, nor in any shape invalidate 
the gift; for the mortgage cannot be considered as a 
proof of resumption on tlie part of the donee, because 
resumption of a gift is not lawful under such circum¬ 
stances. Besides it must be in express terms, and not 
implied by the donors appropriating the profits or other 
similar acts, and it is no where laid down that resump¬ 
tion of a gift is of two descriptions, one express and the 
other implied.* 


* There was a difference of opinion nmonj* the Law Officers, in their 
expOBitiun of the Law relative to the first and third questions. The 
Kasea ool Koozat (Nujoiooddeen Ali Khan) was of opinion that the 
written permission, granted by the first wife in favor of the second, was 
sufficient to uphold the disposition made by the husband in her favor; 
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Q. 4. If the estate, which the donee transferred by 
gift to her adopted son, was held by her in joint pro¬ 
prietary right with her brother, will this circumstance 
affect the validity of the gift, as far as relates to her 
own property 1 

R. 4. The gift will be null and void by reason of its Gift of Joint 
indehniteness, the brother having a joint proprietary 

right 


CASE XXII. 

Q. 1. A person disposed of his property, consisting 
of a dwelling house, to another, but did not relinquish 
the possession. The donor and donee continued jointly 
seized of the property given. Under such circumstances 
is the gift valid according to Law? 

R. 2 . Such gift is not valid according to Law, be- The gift of « 
cause, in the case of a gift, it is a legal condition, that 

the donee should take complete possession, without the ft*® ■»*>* 

. . 11,1 ■equently oc« 

association oi any other person, and that the donor cupj it or re. 

should make complete delivery, and totally relinquish 
the possession of the property transferred, leaving it ty therein, 
exclusively to the donee. But in the case stated, it 
appears, that the donor did not relinquish possession of 
the gift. On the contrary, tlie donor and donee re¬ 
mained in joint occupancy. It also appears, that the 
donor inhabited the house, until the time of his death, 
and indeed that he died in it. This fact has been 
clearly proved. In books of Law it is expressly stated, 
that if a person dispose by gift, of a house to another, 
and continue himself to inhabit it, or even keep some 


and he wns moreorer of opinion that a mortgage having been granted 
hy the donor, in her own name, of the lands formerly given, amounted to 
an implied resumption of the gift, and should operate as such. The legal 
opinion of the majority, however, as laid down in the above anawera, 
waa adhered to. 
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part of his property therein, the gift is void, from tbo 
circumstance of complete delivery and possession not 
Exceptions, having been established. Except in the instance of a 
wife, who may give a house to a husband, in which 
case the gift will be good, although she continue to 
occupy it along with her husband, and keep all her 
property therein; because the wife, and her property, 
are both in the legal possession of her husband. So 
also some la^vyers have held, that if a father transfer 
his house to his minor son, himself continuing to occu¬ 
py it, and to keep his property therein, the gift is valid; 
on the principle, that the father in retaining possession, 
is acting as agent for his son, according to Avhich doc¬ 
trine, his possession is equivalent to that of his son. 
But some lawyers object even to this principle.* It is 
clear, however, that with the exception of the two 
instances above-quoted, namely, that of the gift from 
the wife to the husband, and from the father to the 
minor son, any person disposing of his house to another 
by gift, must relinquish possession, to legalize the 
donation, and must so completely vacate it, as not to 
leave even a straw of his own property remaining 
therein, and must divest himself of all use and benefit 
therefrom, surrendering it totally to the donee. Under 
such circumstances only, can there be said to be a 
complete delivery and possession, and the gift conse¬ 
quently be held valid. In this case, the donor continued 
to inhabit the house given, subsequently to the gift, in 
the same manner as he had previously done, and 
lived in it to the hour of his death. The gilt, therefore, 
is wholly and unquestionably null and void, and being 
so, the proprietary right in the house remained vested' 
in the donor, until his death; after which event it 
should devolve on his legal heirs. Authorities: Hidaya, 


* See Prin: OiAi 8 and 9. 
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—In case of gift seizin has been especially ordained; 
therefore complete possession is made a condition/' 

Shurhi Viqaya,—“ Gift is perl'ected by complete seizin, 
in such manner as the nature of the gift may admit of. 

Moveable and immoveable property have each their 
appropriate mode of seizin.” The Commentator Mirza Auth^ontip* 

' ^ , lor the nece*. 

Chulpee has observed, that “ the proof of right to a gift siiy ui the do- 
depends upon its being separated and delivered.” 

Kazee Khan ,—“A person gave a house to another, and '"‘•"t V‘"* 

, a o r <|ouee sexclu- 

delivered it to him^ but there were the effects of the donor Mve 
in it. This is not legal, because the thing given is em- 
ployed to the use of something that was not given, and 
consequently this is not a delivery; that is to say, there is 
not established, on the part of the donor, a complete deli¬ 
very, for the house may be delivered, and the use of it re¬ 
tained.” Another example is given in the same autho¬ 
rity,—“ A person gave to another a house, in which was 
the property of the donor, or a bag in which was his 
food. In these cases the gift is not valid, because the 
things given are employed for the use of that which 
forms no part of the gift, which circumstance prevents 
complete delivery, although not preventive of delivery, 
in the ordinary acceptation of the term. The former 
however is the condition, and not the latter.” Foosool 
InMdeeya,—“ A gift with the retention of use is void. 

The use of the thing given for the benefit of the donor, 
prevents the completion of the gift, because seizin is a 
condition, that is to say, the donee must prove complete 
possession, which in this instance cannot be done; but 
as to possession, in the ordinary acceptation of the 
.term, that may be established, though the use be re¬ 
tained.” Ashhah-o-Nuzayir. In the first chapter of 
the book of gifts it is stated,—“ A gift, with the reten¬ 
tion of use, is void, except in a case where a father 
makes a gift to his minor son, as is laid down in the 
Zukheera, the author of which makes an exception in 

o 2 
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favor of a minor son, receiving present from his 
father.” Kazee Khan ,—“ If a father make a gift of 
land to his minor sou, and cultivate it subsequently, 
or make a gift of a house to him and continue to. re¬ 
side therein, the gift is void.” In the Moojurrud, the 
following is stated as the opinion of Aboo Haneefa: 
“ If a father make a present of a house to his minor 
son, and continue to reside, or keep his property there¬ 
in, or permit others to dwell therein, without demanding 
rent, such gift is valid, and the father is acting for his 
son, but if rent be received by him, the gift is null and 
void.” This is the latest doctrine of Aboo Haneefa, 
but it appears, that in the first instance, he did not 
make the case of a father and his minor son an excep¬ 
tion to the general rule, declaratory of the invalidity 
of gift, with retention of use.* 

Q. 2. Is a gift conveyed orally, without the execu¬ 
tion of any deed, valid, or not? 


rirciimstan- 
ccti rrqiiisite 
to complete a 
gilt. 


11. 2. A gift orally conveyed is valid, because tender 
and acceptance are the only essentials to a gift, and 
complete seizin of the house, none of the donor’s pro¬ 
perty being therein, and its not being used for his be- 
jiiefit, are the only conditions to perfecting the gift. A 
writing or deed is ncitlier among the essentials nor con¬ 
ditions. Therefore iii a case of gift, if oral tender and 
acceptance are established, and the condition of com¬ 
plete seizin be also found to exist, that is to say, that 
the thing given was in no manner employed for the be- 
nelit of the donor, and that it was not undefined, the 


* The meaniDK is that, i» treatinf; fcenerally of the doctrine concerning 
the validity of gilts, which requires the possession of the donor to cease 
entirely and that of the donee to accrue exclusively, Aboo Haneefa did 
not make any special exception in favour of a gift made by a father to 
bis son; but that in treating of this particular case he has declared that 
a father may retain possession, as agefU for his son, of property bes* 
towed by himself, during the minority of such son. 
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gift is valid, although no deed may have been executed; 
but, from the proceedings in this case, it has been pro¬ 
ved, that the house given was inhabited by tlic donor 
until his death, and the use of the thing given, for the 
benefit of the donor, renders the gift null' and void in 
Law. Another cause to render the gift null and void oiff of a 
in this case is, that it has been proved, that tlio iiouse *"’*'*'® ‘’"® 

^ ’ III two per« 

was given both to the grand-daughter of the donor and sons, 
to her husband^ and it is laid down in the Hidaya 
and other Law Books, that a gift by one person of a 
house to two persons is invalid, because the gift is un¬ 
defined, the house having been given to two persons 
jointly and no division of their respective shares hav¬ 
ing been made; and an undefined gift is by Law inva¬ 
lid. The gift therefore is null for t\yo reasons: the one 
its being used for the benefit of the donor by his inha¬ 
biting it; the other, the undefined nature of the gift. 

It is alike, whether there be a writing or not The gift 
will be invalid, if there are grounds i>f invalidity, al¬ 
though a deed may have been executed, and it will be 
valid, if lliere arc grounds of validity, although a deed 
may not have been executed. In this case, the absence 
of a deed is not the cause of the invalidity, but the 
causes are, that the house was used for the benefit of 
the donor, and that the gift was undefined. Authori¬ 
ties: Hidaya ^—Tender and acceptance arc necessary, Authority for 
because a gift is a contract, and tender and acet^ptance 
arc requisite in the formation of all contracts ; and 
seizin is necessary, in order to establish a right of ])ro- 
perty in the gift.” In the same authority it is laid down, 

" If two persons jointly make a gift of a house to one am of a 
man, it is valid; because as they deliver it to 
wholly, and he receives it wholly, no mixture of pro- one, 
perty can be said to exist at the time of seizin/' If one 
man make a gift of a house to two men, the gift is in¬ 
valid, according to Aboo Haneefa. The two disciples 
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hold it to be valid, as the donor gives the whoh of the 
house to each of the two dofiecs (in as much as there 
is only one conveyance); there is consequently no mix¬ 
ture of property, in the same manner as where one 
man pawns a house to two men. The arguments of 
Haneefa upon the point are two fold. First,—The gift, 
in this case, is a gift of half the house to each of the 
donees (as is evident from this, that if one man give to 
two men something incapable of division, and one of 
them accept the same, the gift becomes valid, with res¬ 
pect to his share); and such being the case, it follows 
that at the time of seizin by each of the donees, a mix¬ 
ture of property must take place. Secondly,—As a 
right of property is established in each of the donees, 
in the extent of one-half, it follows, that the convey¬ 
ance or investiture must also be in the same propor¬ 
tions, since the right of property is an effect of the con¬ 
veyance: on this condition therefore, that a right of 
property is established in each with respect to one-half, 
an undefined mixture of their respective shares in the 
gift is fully established. It is otherwise in a case of 
Pioiigr of a pledge, because the effect of that is detention, not right 
t.) "two property, and the right of detention is wholly and 

sons, completely established in each of the pawn-holders,, 
insomuch, that if the pawner should discharge the debt 
of one of them, still the right of the other to a complete 
detention remains unimpaired.” It is laid down also 

Authorities. same authority, that “a gift of part of a thing, 

which is capable of division, is not valid, unless the given 
property be divided off and separated.” The meaning 
of “ divided off” is that it should be disconnected with 
the property of the donor, and the right to it not exer¬ 
cised by him. The meaning of the Law is, that it 
should not be employed for the benefit of the donor. 
For example: a person gives a house to another, but 
keeps his effects therein, or inhabits the house, the gift 
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is void, because, in the first instance, the house is em¬ 
ployed for the benefit of thp property of the donor, 
consisting of his effects; and in the second instance, 
although not employed for the benefit of his property, 
it is employed to afford him the benefit of a Tcsidcnce. 

Q. 3. Is a gift valid, made by a person to the hus¬ 
band of a grand-daughter, notwithstanding that, at tho 
time, he has a daughter, and three other grand-daugh¬ 
ters living? 


R. 3. A gift made under the circumstances stated in or the ra¬ 
the third question is legally valid, because a person is I,ve^"hu’pr" 
at liberty to give away his own property as it suits his pc^r. 
inclination. If he pleases he may give it all to one of 
his children, or to strangers, or to beggars. No one of 
his children or descendants have a right to oppose his 
inclination, for the right of the heirs to the property 
does not accrue until after his death, and not during 
his life-time. If, therefore, notwithstanding he have 
one daughter and four grand-daughters, he dispose of 
all his property by gift to the husband of one of the 
grand-daughters, the gift is undoubtedly valid. But, in 
this case, a great discrepancy is apparent, between the 
claim of the gift and the evidence of the witnesses, and 
it is laid down in the Hidaya, that where there is any 
difference between the claim and the evidence, the 
latter must be rejected. The difference is, that the 
claim, as set forth in the reply, contends that the gift 
was made to the defendant and her husband jointly. 

Now, according to this claim, a gift is presumed to 
have been made by one person to two, which, from its 
indefinite nature, is illegal, and it signifies nothing there¬ 
fore, whether such gift is or is not established by the 
evidence of witnesses, as was before stated. But in the 
claim, as set forth in the rejoinder, it is contended that different sta. 
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the gift was made to the defendant alone; and from the' 
evidence adduced in support of the reply, it appears 
that the gift was made to the husband of the defendant 
solely. These three assertions therefore are at variance 
with each other. The first contending that the defendant 
and her husband are both the donees; the second 
contending that the defendant is the sole donee; and 
the third, that the husband of the defendant is the sole- 
donee. To suppose that a gift made to either a husband 
or his wife is, from their union, in the same predicament 
as a gift made to both of them, is a 'vulgar error, and 
has no foundation in Law. Therefore the evidence of 
. . the witnesses, which is neither conformable to the claim 

vith a claim. 

set forth in the reply, nor to the claim set forth in the 
rejoinder, is inadmissible in Law and nugatory. (Here 
follows a summing up of the discrepancies obscr^'^able 
in the testimony of the several witnesses.) Their testi¬ 
mony, therefore, being at variance with the pleadings, 
which invalidates it, the gift is not established thereby. 
It has been shewn also, that independently of this 
circumstance, the gift is invalid per se, from the conti¬ 
nued residence of the donor in the house, and the con¬ 
sequent incomplete po.ssession. Therefore it signifies 
nothingwhether such gift be proved or disproved. As the 
house did not go out of the property of the donor until 
the day of her death, it will, after that event, devolve 
Authority. heirs. Authority: Hidaya ,—“Where the evi¬ 

dence adduced by a claimant is conformable to the 
claim, it is worthy of credit, but not where it is repug¬ 
nant to it; because, in matters concerning the right of 
the individual, the priority of the claim is requisite to 
the admission of evidence, and this exists in the former 
instance but not in the latter.* 


ges of a pro¬ 
ceeding are 
fatal to a 
claim. 


The interests 
of a husband 
and wife are 
distinct. 

Of evidence 
at variance 


* The meaning is that the nature of the claim must be asserted before 
evidence is adduced in support of it, and not afterwards. The evidence 
must uphold the claim, and not tKe claim the evidence. 
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CASE XXIII. 

Q. 1. If the gift made by Musst. Sajidoonisa in fa¬ 
vour of Fukhur-oodeen Hoosein to the extent of her 
own share (being one-fourth of the property left by her 
father,) be declared null and void, by reason of the pro¬ 
perty being undivided, or on any other ground of inva¬ 
lidity, and it be admitted, on the part of the donee, that, 
from the time of the donor’s death, he himself and his 
guardian had possession of the property so given, is it 
legally incumbent on the donee to account to the donor’s 
heirs for the profits which accrued from the estate, during 
his own and his guardian’s possession? 

R. 1. The mesne profits accruing from the estate in Of mesne pro- 
this instance (analogously to the Law by which invalid an i*„vaiid° 
sales are governed) are not considered definite property, 

or identical with the estate itself and, according to the 
opinion of Aboo Hanecfa, Fukhur-oodeen Hoosein is 
not accountable to the heirs of Sajidoonisa for such 
profits. The two disciples maintain the contrary, but 
the opinion of Hanecfa is best received and most acted 
upon.* 


* There is considerable obscurity in this doctrine. A quotation from 
the Hidaya may perhaps render it more intelligible,—it is to be ob¬ 
served that if a person claim a debt from another of a thousand dirms, 
and obtain payment of the same, and both parties afterwards agree that 
the debt was not due, in that case the profit which the claimant may 
m the mean time have acquired by possession of the money is lawful to 
him; because the baseneasj in this instance, is occasioned by invalidUy of 
right; for this reason, that the debt had been owing in consequence of 
the demand of the claimant, and the defendant's acknowledgment of it; 
and it afterwards appears that this debt is not the right of the ctaimant^ 
but of the other j (namely, the defendant:) still, however, the thousand 
tUrms which the claimant took in satisfaction for his demand have become 
his property, as the satisfaction for a claim becomes the property of the 
claimant, although it be under an invalid right;—and as the baseness, In 
this instance, is occasioned- by the mere invalidity of right of property, 
and not by tike absolute non’^xietence of that right, it consequently can¬ 
not operate, nor have any effect with respect to a thing of an indefinUe 
naturei such as money, for instance."—Jiidaya, yol. 2, page 400* 
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Q. 3. The rents due from certain tenants of one of 
the villages of the estate are declared receivable by the 
donee, but the rents of that'village were taken col¬ 
lectively by all tbe sharers. The lands belonging to 
those tenants were not parcelled off, nor their bounda¬ 
ries defined, nor was there any specification of the 
village in the deed of gift, which merely mentioned the 
ancestrel estate generally. Under these circumstances, 
will one-fourth of the village in question legally belong 
to the donee in virtue of such deed of gift? 


Gift of land is 
not perfected 
by assignment 
of rents. 


R. 2. By the mere specification of certain of the 
tenants of one of the villages, without a separation of 
the lands which they occupy, and a delinement of boun¬ 
daries, and without making any division, the gift of no 
part of the village is good; but if there was a regular 
separation of such lands from the remainder of the es¬ 
tate, by means of measurement; and the quantity oc¬ 
cupied by the tenants defined, the land so divided off 
must be considered an independent portion of tbe estate, 
and not being indefinite, tbe gift of such fourth part of 
the village must, on the donee’s making seizin, be held 
to be complete and binding. 
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CHAPTER V. 

PRECEUENXS OF W1U;S. 

CASE I. 

Q. A person sues for possession of a certain estate, 
founding his claim to proprietary right on the plea, that 
the deceased owner, in her life-time, assigned over to 
luid gave to him (the plaintiff) possession of her entire 
property, real and personal, with all the rights and pro¬ 
fits appertaining thereto, with the exception of the es¬ 
tate now sued for, which was excepted by reason of 
its being then under litigation; and that she moreover 
made a nuncupative will* in his favor, formally and 
publicly nominating him her executor with power to 
realize all outstanding balances of every description 
which might be due to her, and to adjust all claims that 
inight be made against her estate. Under these cir¬ 
cumstances, has the claimant, in virtue of the assign¬ 
ment and will above recited, a legal right to such pro¬ 
perty as may not have been in the possession of the 
deceased owner during her life-time ? and what, difier- 
ence does the law make between a gift and a Tumleek , 
or assignment of proprietary right ? and also what au¬ 
thorities can be cited in favor of the validity of the 
assignment and will above specified. 

R. A will signifies an assignment of property to take Definition of a 
effect after death, or as if one should say to another 

" give such an article to such a person after my de¬ 
cease.” The thing so given is called a legacy, the per¬ 
son giving the testator, the person to whom it is given 
the legatee, and the person to whom the trust of giving 

* A BonenpaUT* will, agreeably to the provisions of the Moohnnw 
mvdiS LaW| U of equal validity to a written one. See Piin: WilU 1. 

h3 
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is confided is called tlie executor. It is essential to 
the validity of a will that the property willed away 
should exist in the possession of the testator at the 
time of his death,* otherwise the legacy will have no 
efiect. For instance, if a person leave by will one-third 

tilt- tcsiutor of his flock of sheep to another^ and it appear that^ at 
not being in |jjg death, he had no animal of this descrip- 

pnssesBion ' ^ 

thereof at iiU tion, the legacy will be void, on the principle of its 
death. being necessary that the property should exist in the 
possession of the testator at the time of his death. 
The term Tumleek is one of general import and may be 
applied to a gift, whether unconditional or conditional, 
to a sale, or to a will. But the term Hibba (gift) signi¬ 
fies the immediate transfer of property to another 
without a consideration. Thus the difference between 
an assignment of proprietary right and gift is, that the 
one is general and the other particular. Legally 
speaking, therefore, the plaintiff, wliether in virtue of a 
will or a gift, has no right to property of which the de¬ 
ceased owner was not in posscssion.f 


Tumleek aud 
IJibba, 


CASE IL 

Q. A woman died, leaving some moveable property, 
which, on her decease, was placed under the Seal of 
the Court, in consequence of her appearing to have not 
left any heirs. A proclamation for the appearance of 


* But it is not necessary that tho subject of the legacy should exist at 
the time of the execution of the will. Sec Prin: Wills 8. 

t From the above exposition of the Law it would appear, that there is 
but little difference in the provisions regarding gifts and those regarding 
legacies. With respect to legacies, the entire relinquishment of the 
donor must take place physically, and the exigency of the law is con¬ 
sequently so far fuldUed. But acceptance on the part of a donee is 
essential to the validify of gift; and a legacy is of course voidable at 
tho pleasure of a legatee. The chief distinctions seem to be, that a 
legacy may be made, the subject of which is not in the possession of the 
testator at the time of the execution of bis will, whereas a gift, under 
such circumstances is null and void, and that a testator, in willing away 
property to several individuals, is not bound to separate and define the 
poctious of each* 
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claimants having been issued, a woman came forward 
and stated that she was the daughter of the deceased, 
that the deceased had disposed of her in marriage, and 
that she was the lawful heir to all her property. The 
claimant moreover adduced four witnesses, who deposed 
on oath, that the deceased had, on several occasions, in 
their presence, declared that she had adopted the 
claimant, that she had disposed of her in marriage, 
and that the claimant was her lawful heir. Under 
these circumstances, is the claimant entitled to succeed 
to the property of the deceased woman, or should it be 
considered as an escheat to the Public Treasurji ? 

R. It appears, from the question, that the deceased A porson dc- 

eJarod by a 

woman declared the claimant to be her heir lu the propiictor to 
presence of four witnesses. The obvious intent and g, 

meaning of this declaration i.s, that the claimant siiould sole legatee, 
succeed to her property after lier death. It is impossible 
to put any other construction on these words, than that 
they imply a legacy of tlie entire property, and, though 
tliis is not expressed in the letter, yet regard should he 
had to the meaning of the declaration.* 

CASE III. 

Q. Is it legal for a man to leave his property by will 
to four persons, being strangers? and, supposing any 
of the provisions contained in the will to he contrary 
to Law, will this circumstance invalidate the will in 
toto, or only so far as affects such illegal provision? If 
the illegal provision render the whole will illegal, will 
it acquire validity by having been acted upon and 


• * Where there are no heirs nor creditors^ the Law allows of the entire 
estate being bequeathed by will, and it is not necessary (as it is in the 
case of gift) that the legacy should be express. On the same principle 
that a legacy may be retracted^ (see Prin: Wills 11), it may be confer¬ 
red, by implication. 
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acquiesced in, for the space of two or three years after 
the death of the testator? 

Of a Tviii con. R. According to Law, the granting of legacies to the 
mcgai* proTi- ®*ten.t of one-third of the estate is admissible. The 
Sion. remaining two-thirds go to the beirs, who are, in this 
case, two widows and a sister, the former of whom will 
take a fourth, ahd the sister will take the remainder. If 
therefore any one should adduce a legal claim, the 
whole of the provisions of the will cannot stand. Pro¬ 
perty exceeding in amount one-third of the estate, 
cannot be taken by persons not being heirs. A part, 
tlierefore, of the will is contrary, and a part agreeable, 
to the Law; but the part which is illegal does not inva¬ 
lidate the whole. Those persons who, after the death 
of the testator, acquiesced in the will and pennitted its 
provisions to be carried into eftect, cannot retract with¬ 
out having recourse to Law.* 

CASE IV. 

Q. A Moosulmaun during his life-time made a will, 
leaving his entire property to the son of his brother, 
notwithstanding the fact of his having then a wife 
living. The will was attested by the wife. Shortly 
afterwards he died childless, and after his death, his 
nephew aforesaid and his widow continued in joint 
pos.session of his property. On the widow’s death her 
brother claimed her share of the property. Under these 
circumstances, is the will made by the deceased in fa¬ 
vour of his nephew (such nephew being one of his legal 
heirs) a valid instrument, and sufficient to defeat the 
rights of the widow’s heirs ? 


* The principal point of 
of • vfi\i is not affected 
Wills 0, 


JLiSW in this case is, that the general validity 
by iu containing illegal provisions. See Prin: 



Precedents of wills. 246 

R. If the widow after the death of the husband con- A bequest to 
sented to the will executed by him, it must be consi- v^iid the 
dered in all respects good and valid; because legacies *^”essor^m 
in favour of an heir are void, only in case the other pi>ed) of‘i»e 
heirs do not consent,* and in this case, although the con- 
sent does not appear to have been express, yet it was 
clearly and unequivocally implied. 

CASE V. 

Q. 1. There were two brothers, one of whom died, 
leaving three sons and a daughter. The surviving bro¬ 
ther subsequently made a will in favour of his nephews 
and niece (children of his deceased brother), making 
all the real and personal property, ancestrel and ac¬ 
quired, whether belonging to himself or to his brother, 
into seven shares, and assigning two shares to each of 
his nephews, and one share to his niece. He did not, 
however, during his life-time, parcel olf their respective 
portions of the property, and put them into possession, 
but merely empowered them to realize the profits of the 
property, agreeably to the shares which he had assign(vl 
them respectively. Under these circumstances, is the 
will executed by the surviving brother available in Law 1 


R. 1. The will is valid, because the testator is mas- Of lepcien, 
ter of his own property, and has a right to make a Icga- Ilia not belong 
cv in favour of any one whom he chooses. As far 

^ •' tor, and m f a- 

therefore as regards his own property, whether real or vor of persons 

personal, ancestrel or acquired, his legacy of it to his heire.””* 
nephews and niece is allowable, but, as far as regards 
the property which appertained to his brother, the dis¬ 
position made by him is perfectly usele.ss and nugatory; 
because his nephews and niece have an absolute legal 
right to inherit their father’s estate, in the proportion 


* See Frin; Wille 3. 
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Distinction 
between gift 
of property 
and permis¬ 
sion to exer¬ 
cise proprie¬ 
tary right. 


Wherein con¬ 
sisting. 


Authorities 
regarding the 
doctrine of 
wills and le¬ 
gacies. 


of a douUe share to the male. The intention of a 
legacy is to create the right to property; but the legacy 
in this instance was superfluous, in as much as the 
legatees became entitled to the property of their father 
on his death, in virtue of their right of inheritance. 
The disposition by will, however, made by the surviving 
brother of his own property, is by no means invalidated 
by the circumstance of his not having parcelled oif the 
respective portions, and put the legatees into po.ssession 
during bis life-time, for indeflniteness in case of a legacy 
is allowable. His allowing them to realize the profits, 
of the shares assigned to them respectively was merely 
an act of permission; in other words it amounted to a 
permission to others to make use of his property, and 
this is allowable; for, in an act of permission, indefl- 
nitencss is no objection, as it is in the case of an abso¬ 
lute gift. The will which he executed is suspended on 
the condition of his death, and, therefore, after that 

a 

event, his niece is entitled to onc-seveuih part of his 
property, she not being one of his heirs. And, after she 
has realized her seventh share, to which she is entitled 
by the legacy, the brother’s sons are entitled to share the 
remainder equally among each other in virtue of their 
right of inheritance; because they are both heirs and 
residuarics, and legacies cannot be left to heirs. 'The 
authorities for the above opiiiion are as follow: in the 
Hidaya ,—“ A will containing legacies which the tes-; 
tator was competent to bequeath and which he was not, 
competent to bequeath, is valid, for the former and not 
for the latter.” So also in the same authority ,—“ If a 
person bequeath a third of his property to one man, 
and a thirty to another, and the heirs refuse their con-^ 
sent to the execution of both bequests, one-third is in 
that case divided equally between the two legatees; for 
where the will exceeds a third of the estate, and the 
heirs refuse their consent to the execution of the whole. 
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it is then restricted to one-third, as has been alralidy 
explained; and as, in the present instance, the right of 
both claimants is equally good, and the third is capable 
of division, it is therefore divided equally between 
them.” So also in the Shurhi Viqaya,—“ Proprietary 
right may be established, as well by granting a permis¬ 
sion to exercise proprietary right, as by making an ab¬ 
solute gift; for instance, if the proprietor of a Antiioritie* 

of water should say to a party of people who had per- for the above 
formed purilicatioi^by Tyummum, that any one of them 
might use the water for the purpose of ablation; and 
there was a sufficiency of water for any one of them 
singly to have washed in, the purification which they 
performed by Tyummum becomes of no avail; for when 
one of the 'party purified himself by ablution with wa¬ 
ter, the rest must again have recourse to the purification 
by Tyummum, because the right of ablution was esta¬ 
blished in each individual severally. But if the pro¬ 
prietor of the water had said to them,—This water is 
your property collectively, and they took possession of 
it as such, their previous purification by Tyummum is 
not rendered unavailable, because (according to the doc¬ 
trine of the two disciples) in the case of an und^ned 
gift, the proprietary right is vested in all the donees 
collectively, and each individual did not possess a snffi- 
cient quantity of water to enable him to perform the 
ceremony of ablution. But the more approved reason 
for this doctrine, according to Aboo Haneefa, is, that the 
water continued to be the property of the donor and 
that option was not established; for that where a gift 
is null, an option which is comprehended therein must 
necessarily be null also. Therefore if the whole party 
were to confer an option on one individual donee to nee 
the water, and he failed to do so, the former purifica¬ 
tion by Tyummum of that jindividual is rendered 
unavailable, according to the doebriue of the two die- 
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ciples, but Dot according to that of Aboo Haneefa, 
because, when they themselves had not the proprietary 
right, they had no authority to confer the option.” 
The inference to be drawn from the above quotation is, 
that there is a distinction between conferring an option 
and making an absolute gift; seizin being necessary in 
the latter case but not in the former, and that indefinite¬ 
ness invalidates a gift but not an option. This distinc¬ 
tion is obviously inferrible. The following is an extract 
from the Hidaya : “ If a man make a bequest in favour 
of a part of his heirs, it is not valid. It is to be 
becominRM o^sc’fved, that in judging whether the legatee be an 
^ir^before _ heir. Or Otherwise, regard is paid to the time of the 
.laart. , testator’s death, not to the period of making the will; 

because the efficacy of the will is established after the 
. death of the testator.” In the Kifaya, a commentary 
on tile Hidaya, treating of the above passage, it is 
stated,—If a person, having a son, left a legacy to his 
brother, and the son died during the life-time of his 
father, the legacy is null.”* 

Q. 2. Supposing the words “ household effects'’ not 
to have been inserted in the will, should this descrip¬ 
tion of property be comprehended in the disposition of 
the estate, although not particularly specified ? 

or a will con. household effects should be comprehended, 

uining woids because the terms used in the will are possessions and 

of general iQi* * 

port lands, in the fonner of which household effects are in- 

eluded; in the same manner as the term “lands” includes 

gardens, roads, &c. although those may not have been 

specifically mentioned. But the provisions of the will 

do not apply to all the children of the testator’s brother. 


• But m person being an heir at the time of the exeention of the will, 
and becoming excluded irom the inheritance previously to the testator's 

death, can lake tike legacy left to him by such wilL 3et PiimWilln 10. 
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The daughter of the testator’s brother will take a 
seventh share of the whole property, including house¬ 
hold efL'cts and every other description of property, 
agreeably to the provisions of the will. Ai'terwards, 
what remains the sons of the testator's brother will 
share among themselves equally, by reason of their 
right of inheritance as paternal kindred, for the daughter 
of the brother is not an heir, whereas the sons are heirs. 

The above is the true exposition of the Law in this 
case. Authorities; It is laid down in the Tuliveeh and 
other Law Tracts,—“A general term comprehends all Authority 
particulars, and this rule should be applied to all words 
of a general importfor instance: “ whatever I pos¬ 
sess, and the things I possess,” comprehend every spe¬ 
cies of property possessed by the declarer; and so must 
the will be construed, agreeably to the passages in the 
Kifaya and Hidaya above-quoted.* 


* The meaning of the Ulustration relative to the cloctrine of T<y«mmvtyi 
requires, perhaps, to he explained. The Ciinouical of Moohuirimud 
enjoins the use of sand or earth, where water is not procurable, for the 
purpose of purilicatiun; and it also enjoins that, as soon after aa niny bo 
prudicalde, ablution be performed, and if an opportunity of pftrformin;^ 
tiiis be neglected, the previous puridcation by Tiyumtnnm b>*('ome« 
u.^eless. Now in the case first put, as each of the persons who had 
performed Tit/um/num bad severally an opportunity of ablution, which, 
by the permission of the proprietor, each was at liberty to use, their 
previous purification by Tiyummum was rendered of no avail, there 
having been a sufficiency of water for any one of them to have used; but 
in the case secondly put, the gift not defining (he respective shares of 
each, was null; and even admitting it to hold good, no one of the donees 
was competent to use it; the gift having vested in them all collectively, 
and there not having been a sufficiency of water fur the use of the whole 
•f IbeiD. 


i2 
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CHAPTER VI.. 

PRECEDENTS OF MARRIAGE, DOWER, DIVORCE AND 

PARENTAGE. 

CASE I. 

Q. 1. A woman, for a pecuniary consideration, ex¬ 
ecutes a written agreement, that she will marry her 
daughter (aged only three months at the timeof 'tho 
agreement) to the son of another woman, and takes the 
son into her house accordingly, and educates him. 
Afterwards, the mother of the daughter departs from her 
agreement, and refuses to permit the ratification of the 
contract. Under these circumstances, has the mother 
of the son a legal right to compel the mother of the 
daughter to fulfil the contract; or can she recover from 
her the money given in consideration of the agreement 
of matrimony'? 

Promise of R. 1. The mother of the son has only a legal right to 

niamii^e rnn- • i i i . . v . . ® 

not be legally Hioiiey paid by her in consideration ot the marriage, 

enforced, and slic will recover the whole amount so paid. Accord¬ 
ing to the doctrine contained in the Futawa Kazee 
Khan ,—“ A person solicited the daughter of another 
in marriage and sent her presents. The father of the 
daughter afterwards refused to fulfil the marriage con¬ 
tract. In this case it has been ruled, that whatever 
was sent as dower, or in consideration of the marriage, 
whether forthcoming or not, must be restored, and that 
whatever was sent as a present must be restored if 
forthcoming, but that, if lost or destroyed, it is not 
claimable as a debt.” 

Q. 2. A woman solicits the daughter of another in 
marriage for a boy educated under her care, and gives, 
or sends to the house of the girl’s parents, jewels. 
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ornaments, clothes and the like. In such case, is the 
marriage contract complete and binding; and it' not, is 
she legally entitled to recover the property which he hud 
given? 

R. 2. In such case the contract of marriage is not 
binding and complete, because derlaralion and cunseiit 
by the parties are requisite to give the contract validity. 
Under the circumstances stated, Uie required decla¬ 
ration and consent do not appear to have taken place. 
But whatever was given to the parents of the girl 
solicited in marriage, or sent to their house in consi¬ 
deration of marriage, is legally recoverable. According 
to the Mokhtusur Ooshafee cited in the Futawa Masoo- 
mee ,—“ A man sent to the father of a girl whom he had 
solicited in marriage, gold, silver, clotlie.s, or other 
property, or made him a present of some articles and 
repeated his presents (as is customary in modern times). 
A contract of marriage is not thereby executed, because 
marriage is legally contracted only by declaration and 
consent, whicli do not appear here to have existed.” 
So likewise in the Dusloor-ool Koozaul. A passage in 
the Fulawa Kazee. Khan is to the following effect: “A 
person solicited the daughter of another in marriage^ 
and sent her presents, &.c. (above cited). 


CASK II. 

Q. Is it customary on occasions of manage to enter 
into any written agreement; for instance, a man be- 
trotlis his son to the daughter of a dancing woman, and 
that woman, having paiA a certain sum of money, takes 
a written engagement from the father of the intended 
bridegroom, specifying that he had received the money 
and agreeing to tlie marriage of her daughter with his 
son, for such pecuniary consideration. If the person 
engaging should, notwithstanding this written obliga- 


Any 

ill ron* 

Bidt'i lit 
innst ho 

reslnreil. 

If pratuitoTis- 
I) must 

hi* IfStOHMi if 

foiUicouitu;;. 
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tido, and the fact of his having kept his intended 
daaghter-in-law in his honse, omit to perform the promise 
therein contained, can such obligation be considered 
equally binding as in a case of regular sale? and would 
the Law recognize it as worthy of being enforced? 

A tfritten en- R. Among the respectable part of the community 
w^ttcn engagements are never entered into on such^ 
i.indinR, but occasions. It may be customary among the inferior 
in coDsiiiera- classcs, but if any one; for a pecuniary consideration, 
verauie!*^**" ®^otild executc an obligation of the nature described in 
the question, it merely amounts to a promise of giving 
in marriage, and by no means amounts to an actual 
contract of marriage; and the person executing such 
obligation is at liberty to depart from the terms of it, 
and to procure the marriage of bis son with any person 
whom he may think fit, but, if demanded, he must refund 
the pecuniary consideration received. The conditions 
of a contract of sale are defined and specific, but no 
one of those conditions is found to exist in a contract 
of the nature here alluded to.* 

CASE III. 

Q. A man causes a contract of matrimony to be en¬ 
tered into between his son and his niece, without tho 
consent of her mother, and at a time when they were 
both only three years of age. But the son and the 
niece, during their childhood, imbibed the milk of the 


* Jo this ease the contract may be said to hare been a Hibba^ba Shurik 
eel Iwu% or on stipulation, which, in its effect only, resembles a 
sale, and until the consideration be received, the property parted with oo 
one side mny be held to be of the nature of a pure fcift, which admits 
nf resumption when forthcominft; or it may be held to be properly 
parted with for a valuable consideration, of which, if itself not forth* 
ooning, the price must be restored. Id one of the cases propounded in 
the preceding question, of the gifts having been made simply as pre* 
seats, vrithout reference to any consideration, they would be resample 
If forthcoming onlyi under the general Law of revocation of gifts. 



divorce and parentage. 

same woman. Under these circomstancea is the mar- 
riage conformable to Law? 

R. It merely appears from the question, that the son Marri«(te how 
and niece, at the same period, during their childhood, fuiteraf^^ 
imbibed the milk of the same nurse, but their respective 
ages at the time arc not specified. The Law makes a 
distinction as to the validity or invalidity of a marriage 
between parties who have imbibed the same milk, 
depending upon their respective ages at the time they 
did so. If the parties imbibed the milk of the same 
woman, on or before their attaining the age of thirty 
months or two years and a half, their subsequent inter¬ 
marriage Avill be illegal; but, if at a time subsequently 
to their attaining that age, it will bo legal. So also if 
the age of one of the parties may have exceeded, and 
that of the other fallen short of, the prescribed age at 
the time of their being suckled by the same woman, 
the circumstance will be no impediment to their mar¬ 
riage.* 


CASE IV. 

Q. A person, with a view to avoid the disgrace of 
having fornication imputed to him, marries a pregnant 
woman before her delivery; but the woman continues 
to remain in the house of her parents. She now comes 
forward and claims from her husband arrears of alimony 
for six years. The witnesses brought forward depose 
to the marriage having been celebrated sixteen or 
seventeen years ago, and it is also proved that the wife 
never lived with the husband, nor received maintenance 
from him. Under these circmnstancesy is such marriage 

* It if a general rale that any marriage which is prohibited by reaion 
of confanguioity, would equally ba prohibited by reafon of fosterage, 
bat thert an two txceptioas to this rate, Ibr which sue Prim Marriage. 



M4.’: Precedents of marriage, dower, 

valid ? and has the wife a legal title to any arrears of 
alimony, claimed at a period of sixteen or seventeen 
years subsequent to the celebration of the mamage? 

wUh'a'^'re* R- By Law, marriage with a pregnant woman is 
nant woumn permitted, but cohabitation is pruiiibitcd until after 
delivery, if the pregnancy was by any other than the 
husband. According to the Hidai/a,—‘*A man may 
lawfully marry a woman pregnant by whoredom; but 
he must not cohabit with her until after her delivery.” 
Arrears of alimony are not claimable from a husband, 
unless by stipulation or by a judicial decree. According 
to the Viqaya ,—“ Maintenance for a past period is not 
due, unless awarded by order of the Kuzee, or stipu¬ 
lated between the parties, in which case the payment 
becomes obligatory.” 


CASE V. 

Q. A woman, on the occasion of her marriage, re¬ 
ceived, as a gift from her mother, eighty beegahs of 
land, a dwelling house and a cow house. SIio aftcr- 
W’ards died, leaving a husband, an unmarried daughter 
and a son. Now to what proportions of the above- 
specified property will her husband and her two children 
be entitled on her death? 


prlTpetly* doe* A-ccording to Law, a woman is absolute proprietor 

not vest in the of all property, real or personal, whether acquired by her 
Burrf^e ou the occasion of her marriage or otherwise, and there¬ 
fore, when she dies, it will be distributed, according to 
the Law of Inheritance, into four equal shares, of which 
her husband will take one, her son two and her daugh¬ 
ter one share.* 


* Th« Moohummudan doctrine in this, ns in most other points, moro 
nearly resembles the Civil than the JBnf^lish Law. One of the moat 
familiar instances of confusion taking place according to the English 
Law, is the marriage of the debtor and creditor, by which, as a general. 
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CASE VI. 

Q. Is a married Troman competent to dispose of her 
jovels, wearing apparel and other efl'ecls, by gift to a 
stranger, or docs the Law require that she should previ- 
ocsly obtain the permission of her husband? 

R. A married woman is competent to dispose of her A married wn. 

, . . -I . 1 . • 1 "’•in •>“* 

own cftects by gilt, whether they consist ot jewels or power 
other articles. The Law does not require the permis- 
siou of the husband.* 


CASE VII. 

Q. 1. A Moosulmaun, after having a son and daughter 
by his first wile, marries a European woman, having 
converted her to his own faith. Is such second mar¬ 
riage good according to Law? 

R. 1. Such marriage is good, because the w'oman or the reli* 
was converted to the Moosulmaun religion, which per- ter of*wive»?' 
mits of four wivcs.f A man may have four wives at 

the same timc.| 

Q. 2. The claim of the first wife, on account of dower, 
having been satisfied by the husband, and she having ’ 

given an acquittance for the same, they mutually dis¬ 
solve the marriage. The husband, notwithstanding 
that his son and daughter by his first wife arc alive, 
disposes of all his property, real and personal, by gift. 


nilp, the respective rights end obli|i;ation8 become mutually extinct, 
and do not survive upon the death of either of the parties. The 
Civil Law admittiuK a separation of property between husband and 
wife, the same consequence did not ensue. £vans on Pothur^ Humber 
■X’f K. of Confueimi or ExiinguUhment, 

* See Note to preceding Case, 
t See Prim Marriage, &c. 8. 

t Whether the woman was converted or unconverted is a matter of 
no consequence as iar aa regards tho legality of the marriage. See Prin; 
Uaniage, &c. 18. 
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in lieu of dower, to bis second wife, without the know* 
ledge of his children. Is such gift valid according to 
Law? 

the^property circumstances, the first marriage 

t<> a aecoDd being dissolved, the husband is competent to make a 
though then of the nature described in the question, and the 
by*a fo'iwr complete on the second wife’s taking pos- 

Bwrriage. session, because the husband has absolute authority 
over bis own property. His son and daughter-would 
inherit after his death, but not during his life-time.* 

CASE VIII. 

Q. A person, previously to contracting a marria-ge, 
makes a verbal agreement with his wife, conditioning 
that, after marriage, she shall be at liberty to live in the 
house of her parents. After the consummation, is be 
competent to infringe this agreement by removing her 
to any other place, or is it incumbent on him implicitly 
to fulfil its condition ? 

Ofm»Tri«ge R. According to the Moohummudan Law such an 
gal c on dUw n . agreement is illegal, and therefore it is not incumbent 

on the husband to abide by it, and he has full power to 
carry his wife to his own house, provided he shall have 
paid the amount of her dower; but, in the event of his 
not having done so, she is at liberty to object until the 
amount is paid.f 


* In this esse U should bo remarked, that the fact of (he first wife's 
dower baring been satisfied, is expressly stated; otherwise her childmi 
would have had a lieu on her husband’s property to the extent of the 
dower due to her 

t It is a general principle in the Moohummudan Law that any illegal 
conditions annexed to a contract, may be infringed without alTecting the 
Talidity of the contract itself. They are considered void mb or 
rather as if they had never been made at all. See this mlo lemnisod 
In Prin; Salas It^ and Prin: Wills 9 and Piin: Claims t« 
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CASE IX. 

Q. A person, for some pecuniary consideration, exe¬ 
cutes a written agreement, tiiat he uili marry his 
daughter to the son of another woman. The mother 
of the son receives the girl into her family, and her son 
dies before the marriage was legally soIemniKcd. U nder 
these circumstances, has the father of the daughter the 
right of disposing of her in marriage to another person, 
or the mother of the deceased? 


R. According to Law, the mother of the deceased of a girl 

person, with whom the marriage of the girl was intended, ihp dpath’o^ 
but not solemnized, is not entitled to dispose of her in j'of 
marriage. The father of tlie daughter is at liberty to 
give her in marriage to some suitable person, and if 
Siic be discreet and adult, she is in every respect 
authorized to enter into a marriage with a person of 
c<£ual condition, as is admitted by all authorities. 


CASE X, 

Q. If A, having married B, should afterwards marry 
her uterine sister C, during the life-time of B, and if 
such second marriage should be invalid according to 
Law, will the lirst marriage nevertheless hold good and 
will B be entitled to dower? 

R. The marriage of A With B will stand good, not-Of marriage 
withstanding the fact of his having subsequently niar- 

ried her uterine sister C. As C however, by reason 
her afBoity, falls within the prohibited degrees of rela- 
tioB, her marriage with A is null and void, and she is 
not entitled to dower; but this fact dues not invalidate 
the prior contract with B, and, on the death of A, his 

K 2 
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wife B will be entitled to the full amount of her dower 
out of his estate.* 

CASE XI. 

Q. 1. What words and what forms are necessary to 
constitute a marriage? ' 

■Ceremonica R. 1. To constitute a marriage, words of proposal 
nil'rriasl^" and acceptancc are absolutely necessary on the part 
of the contracting parties; for instance the husband 
himself says,—“ I have married such a woman on such 
a dower,” and the wife says,—“I have agreed,” or the 
agent of the wife may say,—“ I have given such a 

woman in marriage to such n man for so much dower,” 

* 

and the agent of the man may say,—“ I have consented 
on bchall' of such a person.” It is likewise a condition,^ 
that two men, free, sane, adult and Moosulmauns,^ 
should be present at the place of the contract, in order 
to witness the proposal and acceptancc, or one man 
and two Avomen of the above description. The feasting, 
entertainments and other preparatory ceremonies arc 
merely customary forms, which are by no means essen¬ 
tial to the contract. 

* Had the two sisters boeen married by the same m'in at the same 
time, or had the priority of one or the other marriage not been aseextain- 
able, they would both have been invalid. This supposes the former 
wife to be alive and the marriage not to have been dissolved. I'here is 
no objection in the Moohummudan Law to a man's marrying the sister 
of his deceased or divorced wife. The above doctrine is contained in 
the Mciicei^o-surtikhste cited in the f nwa-UAulumgeerce^ 

t This doctrine would at first sight appear inconsistent with that 
laid down in the case of Mirza Jaun and others (vide Precedents of 
Marriage, Note to Case xlvii.); but in reality they are perfectly recon- 
cileable. The dovtrine in that case was that hearsay evidence is suffi¬ 
cient to prove a mamage; but then it is presumed that the marriage was 
legally performed in the presence of witnesses, as required by the doc> 
trine in this case. The answer to the second question tends also to 
establish this point 

t Objections as to character and relation do not apply to witnesses in 
a contract of marriage, as they do in other contracts. Prin; Marriage, &c. 6. 
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Q. 2. What description of evidence is necessary to 
establish a marriage? 

R. 2. Witnesses should have ocular proof in all tteaMay evi- 
insUinces, except in cases oi' parentage, marriage, and admissible, 
certain other spi cial c-isrs, in which hearsay testimony 

is allowable,* providetl that the witness has a thorough 
belief of the fact, eitlier from its notoriety, or from 
information romniimirated by another, whose veracity 
he has no reason to suspect Tliis is according to the 
Hidaya. 

Q. 3. Can a Moosulmaun lawfully enter into the 
state of matrimony with his slave girl? 


R. 3. The marriage of a Moosulmaun with his slave 
is useless and inoperative, because the legality of 
enjoyment is as much secured by the right of property, 
as it could be by a contract of marriage; but the prac¬ 
tice Las nevertheless l)cen recognized as proper in 
modern times, on a principle of caution and moral 
dread; because it is universally admitted, that she only 
is, strictly speaking, a slave who has been captured in 
an infidel conntry, or who is a descendant from such 
captive; but as to slave girls, in the popular acceptation d«fini- 

of the term, such as those purchased in times of famine ry. ^ 
and scarcity by Moosulmauns and others, the legality 
of enjoying them is denied. It is, therefore, preferable 
to contract matrimony wdth such persons, for the pur¬ 
pose of legalizing the enjoyment of them. 


Q. 4. A Moosulmaun marries bis four slave girls, 
and afterwards, during the life-time of all four of them, 
enters into matrimony with a free woman. Is such fifth 
marriage legal and valid? 


* See Pria: Claims, 14, 
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Of marriage h, 4 . jf it be established that a Moosulmann did 
marry four women, who are, strictly speaking, his 
slaves, his marriage with them is null and void, and his 
subsequent marriage with a free woman is not in rea¬ 
lity a fifth marriage, and it is a good marriage, during 
the life-time of the slaves; but if the four women are 
not strictly and legally his slaves, but merely pass as 
such according to the popular acceptation of the term, 
marriage with them is permitted by law, and a subse¬ 
quent marriage with a fifth woman, is a fifth marriage. 
Of dnwer and and consequently invalid but dower is due after the 
anTnvaiid Consummation of an invalid marriage, and in such case, 
maniage. proper dower and the stipulated dower, that 

which amounts to the smaller sum must be paid by tho 
husband. So also the parentage of the offspring of an 
invalid marriage is established in the husband. 

CASE XIT. 

Q. An adult woman entered into a contract of mar¬ 
riage with an individiiul, by her own free will and con¬ 
sent, in the presence of witnesses; aftenvards, her 
relations having forcibly carried her away from tho 
house of her husband, disposed of her in marriage to ano¬ 
ther individual. Both the husbands now sue for posses¬ 
sion of the woman. Each party has witnesses to prove, 
. the one, that the marriage was duly solemnized on the 
fif'ih, and the other that the marriage was celebrated on 
the eighth of the month of ItMmzaun of the same year, 
with them respectively. The second claimant contends 
that he married the woman after her divorce. The 
woman and her relations wish to uphold the second 
marriage. Under these circumstances, to which of the 
two claimants does the woman lawfully belong, and is 


* But, had the person alluded to in the question, married only one 
female slave, the property of another individual, he could not snbse* 
quently have married a free woman. See Pzin: Marriage, &c. 11. 
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it essentially necessary, to establish the fact of a mar¬ 
riage, that the person by whom tlie ceremony was pet* 
formed should give evidence as to the fact of its solem¬ 
nization? and is it requisite to the validity of a tnarri* 
age that the woman and her guardians should approvd 
of it? 

R. It is proved, by the testimony of witnesses, that 

the marriiigc of tho first claimant took place before that 

of the second claimant, and it is therefore entitled to 

preference by reason of such priority.* Tlie woman 

shoulil, therefore, bo delivered into the possession of 

the first claimant, as is laid down in the Hidaya, —“ If 

they should specify dates to the marriage, the evidence 

of that party which specifies the prior date must be 

prcferre<l/’ So also in the Sharhi Viqaya, —‘^If two 

persons lay claim lhal they married a woman one after 

the other, and adduce witnesses to the fact of their 

respective marriages, he who was prior in point of time 

should be preferred.” The second claimant himself 

pleads, that he married the woman after she had been hlT manied*"* 

divorced by her first husband, but such second marriuuc *‘^*®*‘. 

° ncr divorce, i, 

must be considered null and void, because, during the suiTicient 
period of edit or term of probation, her contracting a mer 
second matrimonial engagement is illegal; and it is not “? 
possible that, between the fifth and eighth of the same second 
month, the necessary period should have elapsed. But marriaRe du- 
if it be believed, that the first claimant really did divorce "f*|?fob»tio^ 
the woman, and it be proved that, although the divorce 
was reversible, he did not return to her, or that it was 
irreversible, in that case the marriage of the first clai¬ 
mant also becomes null and void. If, on the contrary, 
the woman does not prove a divorce, and the marriage 
be established by competent witnesses, she should be 


* See Prio: Claims, &c. 4, 
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retarncd to the first claimant. After proof of marriagi^^ 
the approbation of herseltj or of her guardians, is a 
matter of no consequence, unless on the ground of in¬ 
equality or other legal disqualification, which may have 
been decided to be a sufficient reason for the dissolution 
of a marriage contract.* 

CASE XIII. 

Q. Musst. Ilinda and Zeyd lived together as hus¬ 
band and wife for a period of fifty-five years, and, on 
account of such a length of time having elapsed, there 
is no person in existence who witnessed the celebration 
of the marriage, but the acknowledgment of the marri¬ 
age of Hindu, as made by Zeyd, may be proved by 
the testimony of witnesses and by documents. Under 
thc.se circumstances is the marriage, according to the 
Moohummudan Law, established or not? If, according 
to the circumstances above-stated, the marriage is com¬ 
plete and binding, in what proportion is the widow en¬ 
titled to inherit after the satisfaction of her claim of 
dower? 


The proved 
acknowledgo 
ment of the 
husband is 
eufficient to 
establish a 
marriage, in 
default of 
better evi¬ 
dence. 


H. If Zeyd lived in the same house with Hinda, and 
they cohabited as husband and wife for the space of fifty- 
five years, or if Zeyd acknowledged his marriage with 
Hinda before witnesses, this acknowledgment is suffi¬ 
cient in Law to establish the marriage. In case Zeyd 
died childless, his widow will be entitled to inherit one- 
fourth of his estate, and in case of bis leaving a child, 
one-eighth; and if no specific sum be proved to have 
been stipulated as dower, she should be allowed her 
muhr-misl or proper dower; the payment of dower 
being incumbent on a husband in like manner as the 


* For the Rules relative to Divorce, see Piin: Marriage, &c. 24 and 26, 
and for those relative to the interference of Guardians, see ibid, 14, U. 
10,17,18 and 19, * ' 



divorce and parentage. 263 

payment of his other debts. Heirs are not entitled to 
inherit the assets until the debt of dower is liquidated.* 


CASE XIV. 

Q. Is the marriage of an infant daughter, whose 
father’s uterine brother is living, valid and lawful, with¬ 
out the consent of her uncle, but with the consent of 
her mother, maternal grand-motber and maternal grand¬ 
father? 

\ 

R. T!ic consent of the undo cannot be dispensed Of marriage 

with, unless he is at a distance of three days’journey, 1 ^. 

in which case the marriage is good with the consent of B*! gvwdiwi. 
the relations above-specified.f 

CASE XV. 

Q. Supposing equality of condition in life between 
the iiartics, is tlic marriage of Asud Ali, son of Mec- 
Tun Khan, with Musst. Imamun, valid, without the 
consent of her uncle, Ali MoozuflTer Khun ? 


R. In the event of the bride being a minor and not Of the pater- 
adiilt, tlie contracting her in marriage rests with her poJL'r'over'** 
guardians. Her guardians arc her paternal relations, 
according to their proximity in the order of inheritance. 

A father’s brother is among this description of relations. 

It is allowable for him to contract the infant in marri¬ 
age, but she, on attaining the age of majority, has the 
privilege of dissolving the contract. So lung as she 


* la this case, it is true, that besides the acknowledmpent of the has' 
band there was evidence of continuai cohabitation, but either fact, duly 
established, would be sufficient to prove the marriage, 

t tVhere there is no paternal guardian, the maternal guardian may 
dispose of an infant in marriage. See Prin: Marriage, btc. 19. For what 
constitutes such a distance as may be termed a three days' journey, see 
Precedents of Gifts, Case 9, page 206, 
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maj continue a minor, it behoves the person who i$ 
entitled to the care of her, to prohibit her from going 
to the house of her husband, except when the husband 
of the minor pays her prompt dower. The authorities 
fer this doctrine are in the Bithr->oo-rQyuq and Avium- 
They nhoiiid geefee ,—” If an infant be manied, and desire to go to 
uieot ut' "duw. the house of her husband, without having received her 
dower, it behoves the person who had charge of her 
previously to marriage, to restrain her, until he who is en¬ 
titled thereto has received on her behalf, her full dower.” 
“ When an uncle contracts the infant daughter of his 
brother in marriage fur a specified dower, and delivers 
her to her husband, before taking the full amount of her 
Of the marrl- dowcr, the delivery is improper, and she may be taken 

aduit^^woman house.” The marriage of a free adult 

irthemntch and discreet damsel with a man equal in condition of 

Lo cquiil. 

life is good and valid, without the permission of her 
guardian; but the guardian may object, if there be not 
equality between the parties. And if a damsel being of 
sound discretion, though under age, contract herself in 
And of a ml- matrimony to an equal, and afterwards the guardian al- 
ni*r, if guariti- low the marriage, it will be good; still she has an option 
au coHseut. attaining majority. If she have no guardian, the vali¬ 
dity of the contract will entirely depend on the pleasure 
of the minor when she shall have attained majority, a.s 
appears from the Anhmgeeree ,—“ Kazee Budeeooddeen 
was interrogated respecting an infant damsel, who con¬ 
tracted herself in marriage with her equal, having no 
guardian, and there being no Kazee present at the place. 
And whore jjg answered: it is contracted, and depends on her plea- 

there w no » r r 

gudidiu. sure after majority.”* 


And if an- 
equal. 


■ ' — " " I ^ 

* But she must declare her desire of annulling the contract immedi* 
ately un coming of age. OUierwisea if she continue to live with her 
husband for any period subs^uent to her majority, her right of efiecting; 
the disyululiuu of th« nwMge See Piin; Maniage &c, from 14 

to 19. 
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CASE XVL 

Q. Does it appear from the evidence in this case that 
LootfoOnisa was legally married to Ktibeerooddeen? If 
so, has Lootfoonisa, after she shall have attained the 
age of majority, a right to annul the marriage? Does 
it appear from the parties being connected by fosterage, 
or any other disqualifying cause, that the marriage 
should be considered null and void: and if the marriage 
w as contracted in every respect strictly according to 
Law, and there should be no cause to avoid the same^ 
is it requisite that Lootfoonisa should be made over to 
her husband, or should the care and protection of her 
be entrusted to her relations during her minority? 

B. It appears from the evidence in this case that or a womans 

the marriage was legally contracted; but a woman has 

the option of annulling the contract of marriage, on 

her attaining the age of majority. If Lootfoonisa has 

not yet attained the age of majority, that is to say, if 

the signs of puberty have not appeared, she may, on her 

attaining that age, annul (he marriage.* But if having 

attained the age of majority she remain silent, and do 

not immediately iiave recourse to judicial process, for 

annulling the contract, she will be left without option, 

and the marriage cannot subsequently bo annulled by 

her. If it be proved that the parties arc connected by Of fosterage. 

the tic of fosterage, the marriage is^null and void; but 

the fact is not sufficiently proved in this case. (Here 

follow\s a recapitulation of the evidence against the 

plea of fosterage.) Supposing Lootfoonisa not to have ® mother's 

right of guar- 

attained the age of majority, her mother is entitled to diansbip. 


* A girl, however, who has been married during her minority by her 
father or by her paternal grand-father, is not at liberty to annul the con¬ 
tract on coming of ago. She is only competent to do so, when the mar¬ 
riage may have been contracted by herself, or by some distant guardian 
on her behalf; that is by any other than the father or grand-fatheo 
See Prin: Marriage IS. 
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the charge ol‘ her, and she is at liberty to prevent the 
husband from removing her daughter to his house, until 
he shall have paid so much of the dower as may have 
been stipulated to be paid promptly. 

CASE XVII. 

Q. If a girl, of eleven years of age, enter into a con¬ 
tract of marriage, of her own free will and choice, 
without the consent and approbation of her mother or 
other guardians, is such marriage available in Law or 
not? 


Circumsiiin- R- The answ or to the question entirely depends on 

ccsuiuiii- ihe fact of the girl’s being adult or otherwise. If a 
which miiKiri' ^ 

ty ceasiiB. girl exhibit ( eftaiii signs of womanhood at the age of 
nine, ten, • Icvoii, or up to fourteen years old, she is, in 
the language of the Ijaw, denominated balighn bilulainut 
or adult by puberty. Should she exhibit none of those 
signs up to her fourteenth year, yet, on her attaining 
the ag(t of fifteen years, she will be deemed an adult, 
and in the language of the Law will be termed baVujha 
bissin or adult by majority. L iider these circumstances 
if the girl alluded to in the question, being eleven years 
An adult girt of agOj should have shown signs of womanhood, she 

technically denominated baligha bilulamut, and 
without con- will bc at liberty to contract marriage with a person 
diuns.^ either her equal or inferior in condition, without the con¬ 
sent of her mother or other guardian. Such marriage 
is available in Law; in otlier words the contract does 
not infringe any positive legal rule. The mother or 
other guardian is not authorized to prevent the match, 
if she enter into a contract of marriage with a person 
nut if inferior equal in point of condition; but, if he be her inferior, 

mayiniedcre. ''“’y ^ forward and cause it to be 

set aside. In case of any doubt existing as to whether 

a girl has exhibited certain signs of w'omanhoud, she 
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should be questioned as to the fact; and if she reply Evidence of 
in the affirmative, she should be treated as an adult, 
otherwise as a minor; and, if the fact cannot be ascer¬ 
tained from her declaration, she should be considered 


as not having passed the age of minority, and in both 
the last mentioned rases, if, without the consent and 
approbation of her mother or other guardian, slie should 
have contracted matrimony, either with her luiuai ofTbeguardiBus 

may set jimuo 

her inlbriur, the marriage is good in Law; in other h minor’ii Aar- 

words, the contract does not infringe any positive legal 

rule; but her mother or other guardian has, at any time,* aa 

• 1 a. » 1 V « iiil'crior, 

a right to come forward and to cause the luarnugc to 
be set aside. 


CAS15 XVIII. 

Q. 1. A girl having attained the age of twplvc, of 
thirteen, or of fourteen years, asserts that she lias 
arrived at tlic age of puberty. Is .such assertion to be 
credited or othcrwi.se ! 

B. 1. An as.sertion cither by a male or a female of Assertion nf 
their having attained tlie age of puberty, after thi'y are admissible, 
twelve, or tiiirtccn, or fourteen years old, should be 
credited and received as conclusive, according to llie 
Viqai/a ,—“ If they are adole.scent and shall assort their 
puberty, they must be believed and treated a.s persons 
who have arrived at the period of puberty.” 

Q. 2. If the mother of such a girl as that dc.scribcd 
in the preceding question, should claim the charge or 
custody of her, is such claim admissible ? 


• That is at any time before the birth of a child. After she has home 
a child to her husband the Law will not permit of any interferenrn on the 
part of the guardians, to set aside the contract. Such is the ductcine 
contained in the Kifaya. See Prin : Marriage, &c. 14, 15,10, and 17. 
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Mather’s Jl. 2. Tbe mother has no right to the charge or 
wlten dieter-* Custody of her daughter under these oircumstances; 
miubie. because the mother and grand-mother are entitled to 
the custody of the daughter, only until the period of 
puberty, according to the Viqaya ,—“The mother and 
the grand-mother have power over the daughter until 
she menstruates.” 

Q. 3. Is such a girl as that described in the preceding 
question, at liberty to dispose of herself in marriage 
without the consent of the motlier; she having lived 
apart from her mother from the time of her childhood ? 

An sdult wo- R. 8. The marriage of a girl arrived at puberty, de- 

toMt herself*" entirely on her own inclination. She is not 

in mairiage. dependant on the will of the guardian who has the 
greatest power, much less on that of the mother; accor¬ 
ding to the Viqaya,—** The marriage of a free woman 
possessing mature judgment, is valid without the con¬ 
sent of a guardian, although contracted with one not 
equal in point of condition.* 

Q. 4. To what period does the Law allow a mother 
to retain any power over her daughter, and on what 
particular occasions docs it admit the exercise of the 


* This doctrine, however, maintaining the validity of a marriafce, is 
not to be understood as absolutely precludinic all right of interference 
on the part of the guajrdiana under any circumstances; on the contrary 
they are expreuly authorised to interfere in the case of a marriage con¬ 
tracted by such a woman with a person not being her equal in condition 
of life. See the Law as laid down in the case of Ali Moozuffer Khan 
versus Wnlee Khan and others, page 264, Case 15. 

The distinction between the case of a female who has attained the 
age of puberty contracting marriage, and one who has not attained that 
age, is, that in the former case the manriage is valid, but voidable by the 
guardians where in^uality appears, and that in the latter case the con. 
tract is void oh iaifio if entered into without the consent of the guardians; 
but such consent may be implied as well os express. 
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power? How long does the right of custody continue, 
and can the mother retain it over a daughter who 
asserts that she has attained the age of puberty ? 

R. 4. The power of a mother over her infant daughter 
merely extends to the exercise of her right of custody, w iiereiu con- 
and the right of custody continues from the time of***^*”^’ 
giving milk to the time of menstruation.* 


CASK XIX. 

Q. 1. A person died, leaving a wife, and a son by that 
wife, and a son by a slave girl to whom he was not 
married, who was the slave of anotlicr person, and who 
had been before married to the slave of a third per¬ 
son. After his death, the son by liis wife took posses¬ 
sion of all the property, and he also dying, his motlier 
succeeded to a part of the estate, the rest being taken 
by the son of the slave girl above-mentioned. Under 
these circumstances, has the last named person a right 
to succeed to any part of the inheritance; and if so, to 
what proportions are be and the widow of the original 
proprietor respectively entitled? 

R. 1. According to Law, the son of the person by the 
slave girl, to whom he was not married, who was the 
slave of another person, and who had been before 
married to the slave of a third person, cannot be consi 
dered as the legitimate issue of that person; nor is ho 
entitled to inherit any part of the property. His having 
taken any portion of the estate is illegal. The entire 
property belongs of right to the married woman and her 


* The reply to this qoestion supposes that there arc paternal relations; 
but where they do not exist, the power of giving away her daughter in 
mairiage ia vested in the mother. 
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issue by the deceased. Authorities,—^“To establish the 
parentage af a child begotten on any woman, it must be 
proved that she is the consort* of the imputed father.” 
It is laid down in the Shurhi Viqaya in the chapter 
treating of post obit manumission and of claim of pa¬ 
rentage that, there are three descriptions of consorts; 
inferior, secondary, and principal. The inferior consort 
is a female slave, the parentage of whose offspring is 
not established in her master, until he claim k; but, 

when the master claims the parentage, the female slave 

# 

becomes an oom-i-wulud, which is the secondary descrip¬ 
tion of consort, the parentage of whose offspring is 
established in the master without his making claim, but 
whose offspring may nevertheless be disclaimed by tlie 
simple denial of parentage ‘on the part of the master. 
The principal consort is the married woman, the paren¬ 
tage of whose offspring is established without any claim 
on the part of the husband, and whose offspring cannot 
be disclaimed by his simple denial of parentage, nor 
without recourse to imprecation.” The woman described 
in the question does not come under any one of the 
three descriptions above-enumerated, and consequently 
the deceased cannot be considered as the parent of her 
offspring; but they should be accounted the children of 
the slave to whom she was espoused. The widow is 
entitled to an eighth, and the son, as residuary, to the 
remainder, as is laid down in the Sirajya, —“ An eighth 
with children or sons^ children in any degree of descent.” 
“The offspring of the deceased are his sons first, then 
their sons in how low a degree soever.” 


• I have used the term emuort as appearing to me the most appropri. 
ate English term hy which the word^rosh can be rendered. Menmski 
translates it ,—“ JUetus grabbaton et per metaphor mulier eoiyunx. The 
term " cMcuhtae” is too ignominions in its ordinary acceptation, thongh, 
perhaps, taken in its strict sense,, the translation would be more accuiate. 
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Q. 2. Supposing the slave girl ahove-mentiontsi to 
have been the property of the imputed father, tbottg^ 
before married to the slave of another pOrson,- ivitt tbds 
fact make any alteration in the case? 


R. 2. The fact stated does not make any alteration 
in the case. The child in question 'will still be consi¬ 
dered the son of the man to whom the slave girl was 
espoused- It is stated at the end of the fourth chapter 
of the Foosool-i Imadeei/a, that " the parentage of chil¬ 
dren of a female slave is established in the husband of 
such slave, and not in her master, even though her 
master should claim them;” and the reason is that the 

I 

inferior con.sor^ cannot be put in competitiou with the 
principal one. 


The master of 
O' married fe¬ 
male slave 
cannot be 
ronsitlored 
the parent of 
her oflspriii^, 
even 

he claim them* 


CASE XX. 

Q. Two persons contract matrimony with each other, 
at a period when the bridegroom was only ten years 
old, and the age of the bride did not exceed eight or 
nine years. On the occasion of the celebration of the 
marriage, the bridegroom, in the presence of w itncsscs, 
orally made a settlement on his wife of several thou¬ 
sand rupees, which he engaged to pay her. Some time 
after the marriage, the husband and wife disagreed, and 
the latter retiring to the house of her father, some 
years after brought an action against the former, on the 
pica of his having divorced her. Under these circum¬ 
stances is the sum which the defendant acknowledged 
ore tenm in his minority,to be due on account of dower, 
recoverable from him or not? 


R. Under the circumstances stated, the sum which Dower fixed 
the defendant, during his minority, acknowledged to be 
due on account of dower, is not recoverable from him; **>e husband 
because the acknowledgment of a minor js not legally 
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binding, unless the marriage of the minor was c'on> 
tracted with the consent of his guardian, and unless 
the sum agreed upon a^ dowCr, was fixed conformably 
to his directions: in which case, if complete retirement 
took place after puberty, the whole amount specified as 
dower is claimable, otherwise the husband is compella¬ 
ble to pay half the amount only. Divorce by a minor 
has no legal operation, as is laid down in the Hidaya, 
“ The divorce of every husband is effective, if filP be of 
sound understanding and mature age, but that of a boy 
or a lunatic, or one talking in bis sleep is not effective, 
because the prophet has said ,—“ Every divorce is law¬ 
ful excepting that of a boy, or a lunatic, or of one talking 
in his • sleep.” A question was put to Cazee Budee-oo- 
deen respecting a girl under age, who had contracted 
herself in marriage, having no guardian and there be¬ 
ing no judicial authority at the place. He replied that 
the contract was suspensive,' and would become valid 
by her consent, after her attaining the age of puberty. 
Such also is the doctrine contained in the Buhr-oo^ 
rayiq. 


CASE XXL 

Q. A person, being on his death-bed, but in the full 
enjo 3 m[ient of his senses, acknowledged that he was 
indebted to his wife in a certain sum. He executed 
an obligation to that effect, reciting that the deed of 
dower, specifying the amount that was stipulated, had 
been lost, and he moreover executed a deed of gift in 
favour of his wife, making over to her his entire pro¬ 
perty, in lieu of the dower claimable by her. Three or 
fbur days afterwards, he died of the sickness with which 
ho was afiSicted. Under these circumstances, are the 
obligation and deed of gift above-alluded to good and 
valid according to Law or otherwise ? 
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R. According to liaw, the acknowledgment of a man, A death-bed 
on his death-bed, in favour of heirs, is null and void; of doJ^er 

and a wife is an heir. But, should a man, in his last 

a . formt.re than 

Qickncss, acknowledge a debt to be due to his wife on the average 
account of dower, the acknowledgment will be good to 
such extent of the property as amounts to her proper 
dower, or such as it has been customary fur her equals 
in condition to receive, but to no more. > A gift, on a 
death-^d, without delivery, is totally null and void. 

CASE XXII. 

Q. A woman claims from her deceased husband’s 
estate the sum of one lack and twenty-five thousand 
rupees, alleging that to be her proper dower and the 
amount usually settled on her female relations. Two 
witnesses to the marriage, adduced by her, state that 
twenty-five thousand rupees and two gold mohnrs was 
the sum fixed as dower. Under these circumstances, is 
the widow entitled to receive, in satisfaction of dower, 
the amount stated by the witnesses as due, or that 
which she alleges to be her proper dower ? 

R. It appears, ^hat the claimant states her proper where dower 

dower at one lack and twenty-five thousand rupees, but •‘'w been ei- 
... , ^ . preialy lixed, 

two of the witnesses, who were employed as agents in ihem Im no 

conducting the negotiation of the marriage, and who 
were invested by both parties with full powers, declare 
that the sum of twenty-five thousand rupees and two gold 
mohurs was fixed as dower. Consequently her claim, 
supposing the witnesses, to be unexceptionable, is good 
for that sum, and no more. The sum to which she is 
entitled, as stated above, is termed in the language of 
the Law express dower, while that which she claims as 
her proper dower is termed unknown; and it is fre¬ 
quently found difficult to ascertain its amount with apy 
degree of precision. 

M 2 
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CASE XXllI. 

Q. 1. A Moosnlmaun dies, leaving moveable pro- 
perty in the hands of his widow. Now his creditors 
desire to realize their debts out of his estate, and his 
widow, in opposition to them, sets up a claim of dower. 
Under these circumstances, supposing the property left 
to be insufficient to liquidate all the debts and the claim 
of dower, what is to be done t Is the claim of dower 
to be considered preferable to the claims of other cre¬ 
ditors, or should they be considered to be on an equa¬ 
lity, and a pro ratd distribution made among all the 
claimants, or in what mode ? 


No distinction R. 1. Thc claim of the widow for dower, payable 
out of her deceased husband’s estate, is just, and the 
dower and of claims of the other creditors, for the payment of their 
debts out of the estate, are also just. Under these 
circumstances, after the ascertainment of the amount 
of the dower and of the sum due to the creditors of the 
deceased, the whole property, moveable and immove¬ 
able, must be collected, and it must be examined, with 
a view to find out whether or not it is sufiicient to 
satisfy all the claims. If so, it must be appropriated 
in that manner, and if not, each person must get a pro¬ 
portional share. The Law makes no distinction be¬ 
tween . a claim of dower and other debts. No preference 
is given to one description of claim over another, and 
a pro ratd distribution must be made with respect 
to all. 


Q, 2. According to the Moohu 


lilii 


lUdan Law, how is 


the right to dower and its amount established; and 
under what circumstances is it claimable and payable ? 


Doww fiova. 
able like otker 
i-lalaa. 


R. 2. A claim of dower is established by the same 
aq other claims, and, when disputed, the proof 
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consists in Evidence. A decision should be passed in 
favor of the party, who adduces evidence of right. If 
both the parties, or neither of them, adduce evidence, 
the proper dower must be paid, that is to say, a dower 
must be paid equal to tlie amount received by the pa¬ 
ternal aunt or sister of the wife.* The dower becomes wh«n da*, 
due on the consummation of the marriage, or tlie death 
of either of the parties, or on divorce. Should the wife 
not claim the payment of it, during the life-time of her 
husband, it must be paid to her out of the property left 
by him on his decease.f 


CASE XXIV. 

Q. Is the debt claimed by the defendant legally 
proved, and, if so, the whole of the properly, real and 
personal, of her deceased husband being absorbed in 
such debt, is it to belong of right to his widow, or is it 
to be distributed among the heirs generally ? 


R. It has been proved, by the testimony of three DiatincUou 
competent witnesses, that the debt due to the defendant *hcr 

from her deceased husband on account of dower, •’”•**'^7 

' caaes of 

amounled to ten thousand gold mohurs and twenty-five dower, 
thousand rupees, and a debt legally proved cannot be 
satisfied but by compromise or liquidation. So long as 
the debtor lives he is responsible in person, and, on his 
death, his property is answerable; but there is this 
distinction between money and other property in cases 
of dower, namely, that the widow is at liberty to take 
the former description of property, over which she has 
absolute power; but as to the other property, she is en¬ 
titled to a lien on it, as security for the debt, and it 
does not become her property absolutely, withont t^ 
consent of the heirs or a judicial decree. Where the 


• See Pdn: CUims,&c. SO tnd Note, t Prin: Maniage,&c. 
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debt is large and the estate small, the former neces¬ 
sarily absorbs the latter, in spite of any objection urged 
by the heirs, who, until they pay the debt, have no legal 
claim against the creditor in possession to deliver up 
the estate. 

CASE XXV. 

Q. If there be no deed of dower, and the amount 
thereof cannot be established by witnesses, how much 
dower will the wife be entitled to receive from her 
husband? 

Dower where entitled to receive her proper* dower, 

tio sum fixed. * 

and if this be not ascertainable, she is by Law entitled 
to receive ten dirms. 


CASE xxvr. 

Q. A husband assigns over to Ws wife, by deed, all 
his property, moveable and immoveable, in satisfaction 
of her dower; but the wife does not take possession of 
the property. Under these circumstances, is the own¬ 
ership of the husband entirely divested, or not ? 


Beizin not Under the circumstances above stated, all the 

^requisite ia 

cases of pro- property specified in the deed becomes liable for- the 
ged for^dower! satisfaction of the wife’s dower, whose right thereto is 
completely established, and the ownership of the hus¬ 


band is entirely divested. In this case, seizin is not 
a requisite condition. Any valuable commodity may be 
assigned in satisfaction of dower, provided it admit of 


identification.t 


* The muhr mul, as it strictly sijniifies, is the average amount received 
by females of the same family, as ^eir dower. The mtHumim exigible as 
dower is ten dirms. 

t The reason of this opinion is, that an assignment in satisfaction of 
dower, or in lieu thereof, is not an absolute gift, ia which case seisin 
\vould be necessary, but rather resembles a sale or an exchange, being a 
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CASE XXVII. 

Q. A widow, during the life-time of her husband, te- 
mitted to him the debt due to her on account of dower, 

(whether such remission be per se legal or illegal) is it 
rendered illegal by her having executed a deed, specify¬ 
ing the remission, contrary to the usage of the country T 

R. The remission of dower on the part of a wife is Of remisaion 
legally correct. It amounts only to making a debtor 

the proprietor of the debt due from him. The remission 
therefore being aiitliorizcd, the deed in which it is spe- 
cilied must be legal, whether contrary or conformable 
to the usage of the country; for usage, legally speaking, 
is always inoperative in opposition to that which is 
sanctioned by Law. The remission however will not be 
established merely by the legality of the deed, but 
evidence must be taken as to the fact of the remission; 
for a deed is available as evidence, but is not conclusive 
as to proof. 


CASE xxviir. 

Q. Supposing a childless woman to remit to her hus¬ 
band her claim of dower, to what proportion of his 
estate will she be entitled On his decease, the other 
claimants being a sister and a paternal uncle? 

R. After the liquidation of the debts of the deceased, Remisiiion of 
and the performance of other requisite duties antecedent oor^ecT the 
to the adjustment of the claims of inheritance, !the 

estate will be made into four parts« of which the widow ^ 
will take one as her legal share or a fourth; the uncle 
one, and the sister the remaining two. The remission 


gift for consideration. It is, in other words, a commutation of money 
for goods, in which case (See Prin: Sale IS) it is lawful to stipulate for 
a future period of delivery; consequently immediate seisin cannot ba 
requisite to the validity of the contraot 
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by the wife of her claim to dower does net by iuiy 
means affect her right to the share of the inheritanoo to 
which she is entitled by Law. 

CASE XXIX. 

Q. 1. Is the sum of money stated to be due to the 
wife in the deed of dower (in which there was no men¬ 
tion made as to whether the payment should be prompt 
or deferred) claimable by the wife during the life-time 
of her husband ? and supposing the wife to have died 
childless before her husband, not having made any 
claim of dower during her coverture, which lasted for a 
very considerable length of time, is her brother’s son 
entitled, in right of inheritance, to claim it from the hus¬ 
band, or, after his death, from his representatives ? and 
supposing him to have a just claim 'on the estate on 
that account, what portion of the dower should devolve 
on him in right of inheritance. 


Of a deed of 
dower not 
specifying 
whether the 
payment shall 
be prompt or 
deferred. 


R. 1. The sum specified in the deed of dower (pre¬ 
suming it to be genuine) was due, in the life-time of 
the wife, and during her coverture; that is to say she 
was at liberty to claim it from her husband. If she 
omitted to claim it and died childless before her hus¬ 


band, without having compromised or resigned her right 
to dower, her brother’s son is legally empowered, as 
heir, to claim it from her husband or his representatives; 
but half of the dower lapses to her husband in right of 
inheritance, and the other half belongs to the brother’s 
son of the wife, supposing her to have left no other 
legal sharers or residuaries.* 


* Thii is one of the few cases in the code of Moohummudan Law hi 
which there is so much uncertainty, irom the conflicting opinions of 
equally respectable authorities, that it is difficult to ascertain to which 
the greater preference should be assigned. There may be a stipulation 
for prompt payment of dower, or for deferred paymea^ or there may be 
no mention whether it is to be defemd or prompt. In dig (hst case and 
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Q. 2. It appears that the husband and wife mutually 
executed a will in favour of each d^ier, to the effect that 
they should be reciprocal heirs, and that, whichever of 
them died first, the estate of the survivor should not be 
subjected to any charge on account of the deceased. 

Now supposing the dower to have been due from the 
husband up to the date of the execution of the will, 
and that the wife did not in any other manner resign 
or compromise her right, is such will sufiScient to bar 

all claims against the estate of the husband on account ‘ 

of dower? 

R. 2. The claim on account of dower cannot be cx- Dowrr not 
tinguished by the will which the husband and wife 
mutually executed in favor of each other. The 

hand cannot in any manner be exonerated from the wife in favor 
debt of dower, except by its liquidation or by its being 
expressly given up by the wife, and the sum due on that 


the last the prevalent doctrine appears to be that the 'whole should be 
paid promptly. This is the opinion of the compiler of the Hidaya and 
of the Futawa-i Hummadef^ and they assign as a reason that marriage 
is like all other contracts, in which, if it be not expressly stipulated that 
the payment of the consideration shall be deferred, it must be paid 
immediately as a matter of course; and that dower is the consideration 
of marriage. The author of the Skurhi Viqaya and of the Futawa~i 
Aulumgeeree (citing Kazee Khan as authority) on the other hand, main- 
tain that where no mention has been made of the period of payment 
in cases of dower, such portion should be withheld as it may have 
been customary to withhold until a future period. Payment, according 
to the more received doctrine, may be deferred to a future period, 
not ascertained, provided it admit of being reduced to a certainty. 
For instance it is allowable to postpone the period of the payment of 
dower till the death of the husband or divorce. This doctrine is held 
in the Futvea-i Autumgteree and the Mooheet OoBU.rukhaee is cited as the 
authority. Other authorities however seem to object to precedent con¬ 
ditions admitting of a great degree of uncertainty as to their occurrence, 
or as to the period of their occurrence. As dower is claimable without 
a condition on death or divorce, it is needless to argne with reference to 
those conditions. But it is reasonable and consonant to the spirit of 
laws in general, to admit the validity of suspending payment until the 
husband's death,—“The condition must bear reference to an event 
which may or may not happen. If it relate to a matter which certainly 
will happen it is not properly a condition, but is equivalent to a term of 
payment Thus a bill of exchange on the death of a person named m 
valid, being payable on that event os at a term.'*— CvUbrooke on the 
Jatrrpretotten and Effect if CmlitwiuU ObUgatwm, Chqp. IV. ^ 201. 
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^ » 

account is daitnable from him during his life-time, and 
from his estate after his death. 

CASE XXX. 

Q. A husband executes a deed of dower in favor of 
his wife, settling upon her ten thousand gold mohura 
and fifty thousand rupees; and specifying that the 
payment of a part should be prompt, and that the 
payment of the remainder should be deferred. The 
I amount payable promptly is not defined. Under these 

circumstances, according to Law and the usage of the 
country, how much of the stipulated dower should be 
paid promptly and how much deferred until after the 
death of the husband? 

Of dower, R. As the deed stipulates a specified amount of 
payable'*** dowcr, there is not such a degree of uncertainty as 
promptly Dot entirely to invalidate the claim; but it is stated that a 

being defined. , , ’ 

part is to be paid promptly, which leaves the amount 
of the remainder, to be paid at a deferred period, 
uncertain. According to Law, in such a state of 
uncertainty, recourse must be had to local usago. This 
marriage appears to have been contracted at Moorshe- 
dabad. The practice therefore which obtains with 
respect to deeds of dower at that and the adjacent 
places should be followed. In general it is stipulated 
that the payment of one-third shall be made promptly 
and that of the other two-thirds deferred; and it is also 
usual to stipulate that the payment of one-half shall be 
prompt, and of the other half defened. The adoption 
of the former practice, therefore, is, in this instance, 
allowable; but the adoption of the latter is in all 
instances more certainly equitable.* 


* The abore rale however was by no tneoni laid down as a principle 
to be adopted on all similar occasions. The osage of the country is the 
only legal rale to be observed in controverues of this description. Had 
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CASE XXXI. 

Q. 1. Has a wife a right to oppose the inclination and 
resist the authority of her husband, before she has 
received her dower, notwithstanding the previous inter¬ 
change of conjugal habits, without objection on her part? 


R. 1. If it have been stipulated that a portion of the Payment of 

1 IT dower bcinff 

dower is to be paid immediately, she has a right to do unjustly with* 

so, with a view to obtain that portion of her dower. So 
also if no mention have been made of the immediate gimiee- 
payment of any portion, she may do so, with a view to 
obtain such a portion, as may be consistent with her 
situation in life, unless the postponement of the payment 
of the whole had been expressly stipulated; according 
to the Munnih-ool Ghuffar ,—“ She is competent to pre¬ 
clude him from the enjoyment of conjugal rights, or 
from carrying her on a journey, or removing her from 
one house in a town to another, (although matrimonial 
intercourse may have passed between them and the 
marriage may have been consummated, without any 
objection on her partj for the purpose of obtaining a 
portion, or the whole, of the dower, prompt payment of 
which was stipulated, or^for the purpose of obtaining 
such a portion of it, as is usually paid promptly to her 
equals in condition, unless the payment of the whole 
was expressly postponed: according to A boo Yoosuf ,— 

“ She has a right by a favourable construction in this 
case also; and opinions have been given according to 
this doctrine on a principle of favourable construction.” 

Such also is the doctrine contained in the Doorur-i 
Mokhtar ,—^“She is competent to preclude him from the 


there been no mentioa whatever whether the dower shuiild be prompt or 
deferred^ the whole must be cousidered to be promptly due. ' &{cc Frln: 
Marriaf^e, &c. 22. This is unquestionably the Iaiw, and the author of 
the Skurki Viqaya admits it to be so, although he slates occasioualiy, 
in modem practice, respect is paid to the peculiar usages of the place iit 
which the caase of action may have originated. 

N 2 
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enjoyment of conjug^ rights; and according to il&oo 
Yoosuf, even although the payment of the whole dower 
was expressly postponed. Opinions have been given 
according to this doctrine on a principle of favourable 
construction." Therefore, before the dower that may be 
due is paid, the husband has no right to force and com¬ 
pel his wile to come to his house.* 

Q. 9. Is the wife, under the above circumstances, 
after her disobedience, entitled to maintenance ? and is 
she, before receiving the dower which was stipulated to 
be paid promptly, at liberty to depart and leave her 
husband’s house ? 

R. 2. She is entitled to maintenance under such cir¬ 
cumstances, notwithstanding the fact of her having 
opposed the inclination of her husband, and she may 
depart and leave her husband’s house, unless he pay the 
dower which was stipulated to be promptly paid. 

Q. 3. Under the above circumstances, is the stipu¬ 
lated dower due from the husband, after consummation? 

R. 3. It is due, as appears from the authorities above- 
quoted,—“It (the dower) becomes due on consumma¬ 
tion, or complete retirement, or the death of either 
party;’’ and this is the doctrine laid down in all the 
legal authorities. 


CASE XXXII. 

Q. 1. Is there any fixed period, according to the 
Moobummudan Law, beyond which a claim of debt 


•The received opinion however i», that if it have been expressly etipn- 
lated that the payment of the whole of the dower shall be deferred to a 
future period, the wife has no right to claim a part before the artind of 
such period, inasmuch as her right was voluntarily surrendered by herself. 
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cannot be preferred ? and is a debt of dower considered 
in the same light as other debts, or are there any pecir- 
liaritics attending it? 

R. 1. There is no fixed period beyond which payment No limHation 
of dower cannot be claimed, and a claim of dower is of. 

considered in the same light as other claims, which 
cannot be defeated without satisfaction by the debtor 
or relinquishment by the creditor; as is laid down in 
the Ka/'ee,--“ A debt of dower is viewed in the same 
light as any other debt which has been contracted by a 
stranger, and the claim of payment cannot be defeated 
until the debtor liquidate it, or the creditor relinquish 
his claim.” So also in the Foosool-i Imadeeya ,—“ Pay¬ 
ment of a wife’s dower is incumbent on the husband, in 
like manner as the payment of hm other debts, and, 
until satisfaction is niiidc, the estate cannot be distri¬ 
buted among his heirs.” 

Q. 2. If a widow did not demand her dower, which 
wa.s stipulated to be paid promptly, during the life-time 
of her husband, and he did not liquidate any part of it, 
is the period of limitation (supposing there to be any) 
to be reckoned from the date of the marriage, or from 
the date of the husband’s death? 

R. 2. There is no period of limitation fixed for pre- though 
ferring a claim to dower, or other debts. The attempt 

,, „ . , i' , , . „ payment was 

therefore is needless to fix a period for the claim ol stiiiuiaud. 
dower to be preferred, even though it was stipulated to 
be paid promptly; but it became due from the date of 
the marriage, and if the husband, during his life-time, 
did not discharge that part stipulated to be paid prompt¬ 
ly, it, as well as the part the payment of which, was 
deferred, should be realised from the estate. 
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Q. 3. If it was agreed that one-third of the dower 
should be paid promptly, and the reni.iiriiiig two-thirds 
deferred, and the wife, daring the life-time of her hus¬ 
band, did not demand payment of the prompt dower, 
and the husband did not liquidate any part of it, al¬ 
though he, after the comsummation of the marriage, 
was living for thirty-four years; under these circum¬ 
stances, according to the Moohummudan Law, is there 
any distinction between the prompt and deferred 
dower ? 

All claimable R. 3. Under the circumstances stated, according to 
bud's death Moohummudan Law, there is no distinction be¬ 
tween the prompt and deferred dower, that is to say* 
the widow has a lien for both descriptions ^of dower on 
her husband’s estate. 

I 

Q. d. If the husband, in his life-time, gave any tiling 
to his wife beyond the necessaries of food and clothing, 
should such presents be deducted from the debt of 
dower or not ? And is it incumbent on the heirs of the 
husband to satisfy the widow of the accuracy of their 
accounts ? 

Dower how R. 4. If the husband gave either money or effects to 
huablnd’a^do- beyond the necessaries of life, in consideration 

nation*. of her dower, such presents should be deducted from 
the debt of dower, and in this case it is incumbent on 
the heirs to satisfy the widow of the accuracy of their 
accounts; but if he gave them gratis, it is a voluntary 
donation, of which no account need be taken, as is 
laid down in the Hidaya ,—" If a husband were to send 
any Udng to his wife, and she were to denominate it a 
present, while he asserts that he has given it in part 
payment of her dower, in this case the declaration of 
the husband must be credited.” 
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Q. 5. Supposing that no claim"^ of dower can be pre¬ 
ferred, either by reason of the omission to prefer it 
within the stipulated period, or by reason of its having 
been discharged by the husband during his life-time, is 
the widow nevertheless competent to obtain her legal 
share of inheritance together with the other heirs of 
her husband? If so, what portion will she obtain as her 
legal share ? 


it. 5- By the first reason assigned, the claim of dower naim 
cannot be defeated, because there is no fixed period of rejected on 
limitation to a claim of dower; nor can the length of 
time elapsed since the marriage have that effect, inso¬ 
much that even were it, for ftuch reason, declared to be 
forfeited by judicial authority, such decree would be 
null and void, as is laid down in the Foosool-i Jma- 
deeya ,—“ If a Kazee annul the claim of dower on any 
other ground but that of evidence to her having re¬ 
ceived it, or her own acknowledgment to that cficct, 
relyin'X on the vulgar doctrine, that length of time since 
a marriage was contracted affords presumption that the 
dower was either liquidated or relinquished, such order 
is null and void.” So also it is laid down in the 
Ashbah-o Nuzayir. But if the claim of dower be re- After Mtigfac- 
jected by reason of its having been liquidated during Jj,°" wido^i. 

the life-time of the husband, the widow is nevertheless, to her 

legal share aa 

after the death of the husband, competent to inherit one of the 

■ 4 

her legal share together with the other heirs, even^ 
should there be children; and if there should be no 
child, her share is one-fourth, as is laid down in the 
Sirajya ,—"Wives take in two cases; a fourth goes 
to one or more on failure of children, and son’s chil¬ 
dren, how low soever; and an eighth with children or ^ 

son’s children, in any degree of descent.”* 


* It may be a question, how far the rules of limitation laid down in 
aectlon 14, regulation 3,1793 and the subsequent enactment (3 of Wi), 
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CASE XXXIIX. 

» 

Q. A woman, on the occasion of her marriage, had a 
certain sum of dower settled upon her. The agreement 
was duly witnessed, but no deed was executed, nor 
was the agreement reduced to writing in any shape. 
Is such a mode of proceeding regular, and can the 
woman recover at Law' the amount stipulated for? Arc 
the mother and brother of such woman competent, after 
a period of more than twelve years has elapsed since 
her death, to sue the husband for the recovery of the 

dower? Subject to what limitation of time is a claim 
of this nature preferrible, and, after the death of the 
woman in question, in what proportion should the 
estate left by her be distributed among her husband, 
her mother and her brother? 


In A ra^n of 
dower deed 
not necessary. 


R. The proceeding in this case is perfectly regular 
and proper, and a claim of dower, supported by wit¬ 
nesses, though not reduced to writing, is in all respects 
valid according to Law? The mother and brother of 
the deceased woman arc competent to prefer a claim 
against the husband for half the dower agreed upon, 
even though a period of more than twelve years may 


should be held to apply to a demand of dower. There ran be little donM» 
1 should suppose, that Uie rules of a positive enactment supersede the 
tenet.s of the Moohummudnn l.«aw; but, if the circumstance of the cause 
of action havinfc originated twelve years before the institution of the 
claim, be deemed an insuperable bar, there would be very lew widows 
who could obtain their dower, nor would they be likely to save their 
claim by provinft an intermediate acknowledfiment on tbe pirt of the 
husband; for, supposing the parties to hiive li^ed amicably together^ 
a demand of payment would not only he unusual but disreputable, 
Ifindtlint the provisiAna of the Scotch Law exactly coincide with this 
view of the question,—Prescription does not run contm non ralrntem 
agere against one who is barred, by some legal incapacity, from pursu¬ 
ing; for in such case, neither negligence nor dereliction can be imputed 
to him. This rule is, by a favorable interpretation, extended to wives, 
who, r.T riTerenlid mm ila/i, forbear to pursue actions comi^teut to them 
against their husbands, but every prescription runs against wives iu 
favour of third persons.”—fraAnae’s PriKcipU$ the Law of Scotland^ 
pagt 3€9. 
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have ela'psed.* This circumstance does not invalidate widow’s hriw 
the claim. On the death of the woman he^ heirs were dn^ er at auy 
her husband, her mother and her brother, and the pro- 
pcrty should (see Prin: Inh: 64) have been made into 
six parts (the husband's share being one moiety and the or a hnsband 
mother’s one-third), of which tlie husband was entitled 
to three, the mother to t>vo and the brother to the 
'remaining one as residuary. 

CASE XXXIV. 

Q. A person executes a deed in favor of his wife at 
the time of his marriage, she being at that time only 
six, or seven, or nine, or, at the most, ten years old. 

The husband dies in about a year and eight or ten 
montlis after the marriage. Under these circumstances, 
has the wife any right to succeed to the property of the 
deceased, in virtue of the deed of dower so executed ? 


R. Under these circumstances, whatever was settled, wintpverwaa 
ascertained, spcciGed and inserted, in the deed of dower, Xwrr*ig 
becomes due on the dcatli of the husband, in conformity ''laimuhio on 
to such deed, the provisions of which must be upheld, ihe hugbund, 
according to the Hidaya ,—“ If a person specify a fcre'nce^tTtha 
dower of ten or more dirms, and slioiild afterwards 

w 

consummate his marriage, or be removed by death, his 
wife, in either case, has a claim to the whole of the 
dower specitied; beca.use, by the decease of the hus¬ 
band, the marriage is rendered complete, and every 

thing becomes established and confirmed by its com- 

_ . . ^ • » _ » _ ^ _ 

* However queRtionablri may be the propriety of applyintr the liiniiio^ 
regtilittions (see Note to the precedintt C'Se) to the case of the wife hpr« 
self, who, for obvious and natural reasons, may have omitted, durin^r a 
period of more than twelve years, to adduce her clHim t<» dower, yet 
there can hardly be nqy doubt of the lejittimacy of its application to 
supersede the doctrine of the Moohummud^n Law, in such an instanee 
' ps the present, where a period of mure than twelve years elapsed be* 
tween the death of the widow and the institution of the claim of dower 
on the part of her heirs* 
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pletion, and consequently is so with respect to all its 
effects."* If the husband during his life-time pay the 
debt due to bis wife on account of her dower, it is well, 
otherwise it must be defrayed from the property left by 
him. Dower must be satisfied before claims of inheri¬ 
tance, and the heirs have no title to any part of the 
property, if it does not exceed the amount claimable 

Eariieit age as dower. The earliest period of puberty, with respect 
of female pu- * . , • . r i 

beity. to a girl, is nine years. 

CASE XXXV. 

Q. 1. Is the deed of dower legally valid and binding, 
or not, and according to Law and the custom of the 
country, notwithstanding that the married woman may 
not have been divorced, is the amount a debt due from 
the grantor of the deed and his heirs, and claimable by 
the heirs of the wife ? or is such deed of dower only 
given to prevent divorce, and not due on the death of 
the husband or wife, should no divorce have taken 
place ?♦ 


Stipulated 
dowerp hervr- 
ever eices- 
sive, is reco¬ 
verable at 
Iaws 


R. 1. The deed of dower granted in favor of a free 
woman in this case, has been proved to be good by the 
evidence of the deputy Kazee and of witnesses, and 
the amount due on account of dower, as specified in 
the deed, is due from the husband on complete con¬ 
summation, without a divorce taking place. It is 
claimable on the husband's passing a divorce, or on his 
death; and the payment of it, on demand of the wife 
or her heirs, is incumbent on him, in like manner as the 


* The amount of dower ia thu case was excessive, and the sum stipn* 
lated was far beyond the husband’s capacity of paying. As dower 
becomes payable on divorce, it is a frequent practice in India to stipulate 
on behalf of the wife for a larger amount than the husband is capiU>le of 
paying, wiUi a view to prevent the possibility of divorce; and the question 
in this case was put to ascertain wbeter such a promise on the part of 
the husband was to be considered 6<mA Jide wbA binding, or merely 
nominal and as a device. 
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.payment of his other debts; after the death of her 
husband his heirs must pay the dower out of the de« 
ceased’s property, if he leave assets. 

Q. 2. A husband, (as in this case,) haviiij^ executed 
a deed of dower in favor of his wife, made over that 
deed to her ut the time of the marriage, and the wifo 
died before the Imsbaiid, without having become pos¬ 
sessed of any of the property spccilicd in the deed. 

Under these circumstances, is it lawful, or otherwise, 
for the heirs of the widow to take possession of the 
property retained by the husband; and, supposing those 
heirs not to have become seized of such property du¬ 
ring the life-time of the husband, do the heirs of the 
husband succeed to his property, in virtue of their 
right of inheritance, or the heirs of the wife, in virtue of 
the deed of dower? 

R. 2. There arc two circumstances specified in the assign- 

, , ^ , . . t » » meiitiif ahua- 

deed of dower in question, the one the amount of dower band’s wholo 
due from the husband, the other- the gift of all au”un- 

jiroperty, real and personal, money and effects, possessed specified por- 
by the husband, in lieu of a portion of the dower; but is null and ’ 
as the second condition is a contract of exchange, and^*^‘*^* 
as the value of it, which is a constituent part of the 
dower, is unascertained, such contract is inipcrfect, and 
the wife therefore has no* right over the property pos¬ 
sessed by her liusband.* But she and her heirs have a 
right to demand from him during his life-time, and 
after his death from his heirs, the amount of the debt 
specified as being due on account of dower. Therefore, 
after the death of the husband, his heirs will have a 

* The doctrine maintained in this opinion is founded on a well known 
principle of Moohummudan Law, that in all contracts of exchange the 
value of the articles opposed to each other should be ascertained anft 
defined. 


o2 
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right to possesi^ themselves of his property, but the 
heirs of the wife have a right to receive from them the 
sum speciiied, by procuring a public sale to be made 
of the property left by her husband, and possessed by 
his: heirs; or if the heirs of the husband consent, they 
may take so much of the property as shall equal in 
value the amount of the wife’s dower. 

CASE XXXVI. 

Q. A person executes a deed of dower in favor of 
his wife, purporting to convey to her the proprietary 
right in certain lands, of which he himself was not then 
proprietor, but which subsequently came into hi s pos¬ 
session. Is such deed valid and binding according to 
Law? 

R. Under such circumstances, the deed of dower is 
utterly nugatory and void, unless the husband, subse¬ 
quently to his acquiring the right to the lands speciiied 
in the deed, put the wife into formal possession of them. 
In this case the deed will be valid and binding, but not 
otherwise. 


CASE XXXVIL 

Q. Supposing a certain deed of dower to be a valid 
instrument, does the Law require that the sum therein 
specified should be paid to the widow of the deceased 
person who executed it, previously to satisfying claims 
of inheritance out of the property left by him; and the 
total value of the property left not exceeding what ia^ 
sufficient to cover the widow’s clainl of dower, and she 
having undertaken to liquidate his just debts, is it 
allowable for her, under such circumstances, to take his 
landed estate and effects into her own possession, and 
of her own authority, in virtue of her claim of dower? 
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R. The deed of dower in this case is valid, |i;>vipg 
been proved by witnesses, for, although the specification 
of excessive dower is not sanctioned by any express 
authority, yet it is permitted, and therefore the sum 
mentioned in the deed is due to tlic widow from the 
landed estate of the deceased husband and deinaudable 
prior to claims of inheritance. But landed jiroperty Lnnilcd pro- 
which may not have been distinctly mentioned in the 
deed, cannot be taken possession of by the widow, of tisfaciion of . 

dow‘cr» with 

her own authority, in virtue of her claim of dower, tiic implied 
without a judicial order, whether the property left be 
more or le.ss than suRicient to liquidate her due. She 
can only become a proprietor of such properly by 
making a jmrehase of it with the money of her dower, 
either in pursuance of a judicial order, or by the con¬ 
sent of the lieirs. Property distinctly speciliod in tJie 
dower, she may take, by licr own authority, without a 
judicial decree or the consent of the heirs. But, as the 
adversary of the widow in this ca.se has accepted the 
management of the landed estate, for her benclil, agree¬ 
ing to pay to her the rents and profits thereof, without 
reservation, and has refused to undertake Uic payment 
of a 'proportional sluire of debt due by the deceased 
husband, the whole f>f which the widow has undertakiui 
to liquidate, this amounts to proof of his ha^ing 
acquiesced in the widow’s taking po.ssession of the 
property. 


CASE XXXVIII. 

Q. A man executes a deed of dower in favor of his 
wife, settling upon her a specific sum of money. In 
the same deed be states, that be has given to his wife 
all the money and effects and all the property, real and 
personal, of which he was then in possession, or of 
which he may thereafter become possessed, in exchange 
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for her dower, on the condition that whenever she 
demanded her dower he would pay it, conformably t6 
Law, without excuse or evasion. Under this deed, is 
the wife entitled to all the property, personal and real, 
of her husband, or is she only entitled to the specific 
sum mentioned in the deed? 

R. The expression used by the husband that he had 
piven to his wife all the money and effects and all the 
property, real and personal, of which he was then in 
possession, or of which he might thereafter become 
possessed, in exchange for her dower, amounts to a 
declaration of an illegal contract of sale, that is to say, 
a declaration to sell, in one and the same bargain, the 
property then possessed by the vender and also property 
which was then non-cxistent, or which might thereafter 
come into his possession, without any specification of 
its value. The expression above-adverted to is not 
declaratory of a gift for a consideration, which depends 
on the existence of the things reciprocated. Besides, 
in cases of sale and gift, it is necessary that the con¬ 
sent should be expressed in the place in which the 
tender was made; and if, before the expression of con¬ 
sent, the tender should be retracted, it is thereby ren¬ 
dered null and void. In tliis case it does not appear 
that consent was expressed after the declaration. On 
the contrary, from the concluding part of the sentence, 
conditioning that, whenever she demanded her dower, 
he would pay it conformably to Law, without excuse 
or evasion, it is inferrible that the husband did retract 
Ids declaration; because, if consent had been ex¬ 
pressed in the place where the declaration was pro¬ 
nounced, before the retractation, it could not be obliga¬ 
tory on tlie husband to pay the dower on demand. 
Therefore the property, real and personal, will not 
pass to the wife under the deed in question, but she 



293 


divotce and parentage. 

is entitled to the specific sum settled on her as 
dower.* 


CASE XXXIX. 

Q. A woman brought un action against her husband to 
recover one-third of her dower, which was stipulated to 
be paid promptly, and obtained judgment for the amount 
claimed. She died during the lifc-tinic of her husband, 
and after her death her sister sued her husband for the 
remaining two-thirds due to her on account of dower. 
According to tlic Moohummudan Law, will such an 
action, brouglit by tlie sister of the deceased wife, lie 
against tlic husband, and is the husband entitled, on 
the tlcath of his wife, to come in for any part of tlio 
sum specified in the deed as due to her on account of 
dower? 


R. The action brought by the sister of the deceased There bein^ 
wife to recover the total two-thirds of the dower due of u deceased 
to the latter is inadmissible, because the sister is an 
heir, and she can sue for the whole, only in virtue of sister shuru 
boinj a legatee; and it is not allowahlc to make a equal'l^*^ 
legacy in favor of an heir. But the plaiiitilT being 
sister of the deceased, is entitled to one moiety of the 
amount of the dower unpaid, and the remaining moiety 
will revert to the husband. 


CASE XL. 

Q. A woman sues her husband for forty thousand 
rupees and one gold mohur, claiming that sum as a debt 
due on account of dower. The evidence of the relati¬ 
ons of both parties tends to prove that the amount 


* The provision contained in the latter part of the deed was invalid, 
because, in all contracts of exchange certainty is icquisite, and it ia 
essential that the subject of the contract should be actually in cxistenco 
at the time, or susceptible of delivery at some future definite period. 
See Prill: Sale IS and 14. 
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abore-meBtioned is due, and it is also established, by 
the evidence of the same description of persons, that 
it never has been usual to stipulate for less dower on the 
occasion of the marriage of the female relations of either 
party. The defendant however declares the amount of 
dower to have been fixed at the lowest legal standard 
of ten dirm, and he has adduced the evidence of stran* 
gers to prove his assertion. Under these circumstan> 
ces, is the allegation of the wife to be preferred, or 
is the assertion of the husband entitled to superior 
regard 1 


In a dispute R. Under the circumstances above stated, the allcga/' 
S^ount ifof the wife is to be preferred, agreeably to the 
doww, the^ doctrine contained in the Hidaya ,—“ In a case where 
dorod by the a dispute arises between the husband and wife con- 
nMctodwt'of amount of the dower on the continuance of 

the husband, the marriage, let us suppose that the husband declares 
proper*dower one thousand dirtns for instance, and the wife claims 
the nmoun”*^ thousand, whoever of the two produces evidence 
claimed, but in support of his or her declaration, the same is to be 
not otherwise, they both produce evidence, the evi¬ 

dence on the part of the wife is to be credited; be¬ 
cause, by such evidence her right to the excess is esta¬ 
blished.” So also in the Tatar Khaneea ,—“.Should 
each party produce evidence, that which proves the 
roost is the more weighty and preferable.” In case of 
Proper dower ^ dispute relative to a claim of dower, it is incumbent 
should be on the judge to award the proper dower; that is a sum 
^ere there is proportionable to the rank and ciccomstances of the 

PTOTMhe” down in flie Aulumgeeree,-^‘* Where a. 

amount httsband and wife dispute as to the amount of dower, 
the judge should award proper dower.” In a suit rela¬ 
tive to matters connected with marriage, a preference 
^ should be given to the evidence of rdations over that 

, of strangers; as is laid down in the Amaaodee,—“ The 
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ovidence of the families of the parties is preferable to 
that of strangers, in a case of marriage.”* 

CASE XLI. 

Q. A person says to his wife “ you are not my wife," 
and she in reply says “ you are not my husband.” The 
parties however live together until the death of the 
husband. Do these words amount to a divotce, and 

' * The cause in ^'hich the above opinion ira> c^ven, having been ap^ 
pcalcfi to the Court of Sudder Vewauee Aduwlut^ the Law Officers of 
that Court were required to statts atter a perusal of the proceedings, 
whether there was sufficient evidence to prove the alleged divorce; and 
if so, whether the huiii claimed was actually due from the husband, and 
generally whether the exposition of the Law, as given in the Provincial 
Court of Patna, was correct. To this reference the Kazee and Mooftees 
replied that the divorce was fully proved, and that judging from the 
evidence in favor of the wife only, the sum claimed by her would 
appear to be due from the husband. With respect to the general accu¬ 
racy of the I'ktwa delivered in the Court below, they observed that the 
opinion therein contained, that the evidence of Uie wife should be pre¬ 
ferred in cases where each party adduces evidence, though entertained 
bv some lawyers, is nevertheless not the accurate or prevailing opinion; 
and that it is not sanctioned by the commentator on the Vtgaya, or by 
the compiler of the iiidaya. As to the passage cited from the Hummadee, 
they declared their inability to find it in that work. It may seem strango 
that the Futtca delivered in the Provincial Court was signed by no Icsa 
than live MoofteeSy and that they should have misquoted the //idsya in 
so extraordinary a manner. The Law is not that tho evidence of tha 
wife is to be preferred to that of the husband in all cases; but only in 
case her proper dower (that is the amount usually paid as dower to 
females of the same family) falls short of the amount claimed by hen 
The following is a correct extract from the Hidaya^ The part in Italics 
was omitted in the quotation of the Mno/tees, —“ In a case where a dis¬ 
pute arises between the husband and wife concerning the amount of the 
dower on the continuance oi the marriage, let ns suppose that the hus¬ 
band declares one thousand dirau for instonee and tho wife claims two 
thoQsand; in which case, if the proper dower of the woman do not emevd 
one thousand, the declai^wn of the husband ie to be credited; but if it be 
two thoueand or upwardsy that of the wife ; and whoever of the two pro¬ 
duces evidence in support of his or her declaration, the same is to bs 
credited, under either of the above eireumatanees ; and if they both produce 
evidence, under the Jiret of the above circumstances, that «s the woman's 
proper d^er not exceeding one thousand dirmSy the evidence on the part 
of the wife is to be credited, because by such evidence her right to the 
excess is established." 

The principle on which the Law proceeds is as follows:—If the pro¬ 
per dower of a woman equal or exceed the amount of her claim, and 
neither party have evidence, her allegation is to be credited, because,' 
primd /octe, it is more probable; bat if, nnder such circumstances, both 
parties have evidence, that adduced by the husband should be prefect ^ 

red, because the object of evidence is to establish some matter which is 

hot fade apparent. 
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ore they sufficient to exclude the wife from the inhe¬ 
ritance or not ? 

Of divorce. R. Under the above circumstances, the widow can 

not be debarred from inheriting her husband’s estate, 
because such a declaration docs not amount to divorce, 
so as to exclude from inheritance. It is laid down in 
the Fulawa-i-Aulumgeeree and other books of Law,—If 
a man say to his wife “you are not my wife,” by such de¬ 
claration no divorce will take place, even although such 
was tile intention of the husband, and this opinion is 
universally received.” 

CASI-: XLII. 

Q. A person on the 20th of Siiffur in the year 1232, 
Hijree, (corresponding with the 7th Pous of 1224, B. S.) 
declared that be had repudiated his wife by three di¬ 
vorces, agreeably to the rules of the Moohummudan 
Law, from the year 1178 or upwards of forty-six years 
back. In this case, from what date should the divorce 
be held to take cllect ? 

A divorce R. Under the above circumstances, if the wife deny 

fiOTcd^back*' of her having been divorced by the husband, 

to an anterr- diyorcc, according to Law, should be held to take ef- 
dent period. . , 

feet from the date on which it was declared; as is laid 
down in the Shurhi Viqaya ,—“ If a person say to his 
wife, whom he married previously to the day to which he 
referred the divorce “ you are divorced yesterday,” and 
she deny it, the divorce takes effect only from the mo¬ 
ment of its being declared." 

CASE XLIII. 

Q. A man of credit and respectability had two wives, 
^ by each of whom he had children. On his death the 

friends of the children of one of his tvives declare that 
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the other was not married to him, but merely entertained 
by him as a servant. Owing to the length of time 
which has intervened, the fact of the marriage cannot 
be fully substantiated. Under tliese circumstances, 
what should be considered sufficient proof to establish 
the marriage? 


R- If (he person representing herself as the wile of'rhopnrnntrtgu 
the deceased, (whose marriage with him, owing to lapse ;.pria« of .i 
of time, cannot be proved, and who is declared bv the woman 

opposite* party not to have been married to him, lm( f.. wUui- 
merely entertained as a servant) is a free woman, and 
not a slave, and the deceased should have acknowledged 

a"c wim tho 

the parentage of her qflspring, such acknowledgment ai'know- 
on his part is sufficient evidence of the marriage, but it 
is not sufficient evidence on which to establish a claim 
of dower, as is stated in tho Ashbah-o-nuzaf/ir,~^ An 
acknowledgment of parentage is an acknowledgment of 
marriage, but not of dower.” In this case, though there 
is no evidence to the nuptials, there is the acknowledg¬ 
ment of the father as to the parciilage of the child, 
which is sufficient proof of marriage.* 


CASE XLIV. 

Q. A woman having been divorced by her husband, 
lodges a complaint against him, claiming the sum of six 
rupees and twelve annas as her alimony for tlie time of 
Edit or term of probation, being three months and 
thirteen days. After the divorce, according to tho 
Moohummudan Law, has she any right to obtain main¬ 
tenance from her husband for the time of Edit or term 
of probation ? and how many months and days arc tixed 

as tlie period of Edit or term of probation? 

/ _ 

* This is beyond the maxim that ** Paier enl qttem nuptiff 
utrniUi* for in Uiis case the nuptials are indicated by the father, and not 
the father by the nuptials. 

F 2 
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Term of pro* 
bntioQ after 
divorce4 


Alimony 
clnimable 
during the 
torin. 


B. According (o Law, the Edit or term of probation of 
a woman arrived at the age of puberty, and divorced 
from her husband, extends until three successive men¬ 
struations have occurred. It is laid down in the 
Viqaya ,—" The time of Edit or term of probation 
allowed to a free woman is that occupied in three suc¬ 
cessive menstruations.” “ The Edit of a woman, who, 
on account of extreme youth or age, is not subject 
to the menstrual discharge is three mouths.” “ The 
Edit of a pregnant woman is accomplished by her deli¬ 
very.” So also the same authority,—The Edit of a 
pregnant w'oman continues until she be delivered of a 
child either dead or living.” It is inc.'*mbent on the 
hnsband to defray the cxpences of his divorced wife 
on account of food, raiment and habitation until the time 
of Edit or term ol‘ probation be expired. As is declar¬ 
ed in the Shvrhi Viqaya ,—“ To a woman reversibly and 
to one irreversibly divorced, and to one whose separa¬ 
tion from her husband originated from no circumstance 
which can be imputed to her as a crime, as in a case 
of option of puberty or manumission, or of a separation 
demanded by her on account of inequality, maintenance 
and a habitation .should be assigned.” 


CASE XLV. 

Q. To which of the parents does a bastard child be¬ 
long, and to which of them should the charge of it be 
coniided, when they each separately claim it? 


A bastard 
cliiUl is 
jillus nu//itf5, 
but the ino* 
thcr has a 
ri^ht tu it 
ui^l seven 
> ears uUU 


B. A bastard child belongs, legally speaking, to nei¬ 
ther of its parents, and it is in every sense of the word 
filius uullius; but for the purpose of securing its due 
nourishment and support, it should, until it has attained 
the age of seven years, be left in charge of the mother. 
After that age it may make its own election with which 
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of the parents it will reside, or it may live apart from 
them altogfether, if so inclined.* 


CASE XLVL 

Q. A woman lived, for a considerable time, in a state 
of cohabitation wdth a man, l)ut it is not clearly proved, 
that she was married to him. Afterwards disagreeing, 
they separated. The parties arc now disputing about 
the right to several daughters, who were the fruits 
of their intercourse. To which of them does the pos¬ 
session of the daughters belong according to Law? 

R. If the man declare, that the daughters arc his Lcfcitiinacy 
offspring, such declaration must be upheld as con- presuinu- 
clusive, provided that the woman has aijparcntly no 

other husband; because the fact of parentage may be 
determined by declaration. The inaintcnaucc of the 
daughters is incumbent on the father, but not on tlic 
mother. Tliosc daughters arc free, and cannot therefore 
be considered in the light of slaves. It follows, as a 
consequence, tluit marriage must be presumed, to guard 
against the supposition of fornienfion. If the man 
however confess, that the daughters arc the fruits of for¬ 
nication, lliere will be no legal relation between him and 
them, nor will their maintenance be incumbent on him. j' 

CASE XLVII. 

Q. Supposing A not to have acknowledged, during 
his life-time, the parentage of B and (/, begotten on 


* This corresponds exactly with the provisions of tlic English Law on 
the same subject, according to which a bastard until it Httain the 
of seven years cannot be separated from its mother. The Moohuminu- 
dan Law, however, in this particular does not apply this rule exclusively 
to bastards, but generally to all children, whether legitimate or ille¬ 
gitimate. 

t The extreme tenderness of the Law with regard to cbildron is such, 
that it will never suppose them to be illegitimate, so lung as it is pouibU 
to suppose that their parents were lawfully married. 
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his slave girl, and not to have performed the cere- 
nioiiy of numukchushee,* have B and C a legal right 
to iniierit the property left by the deceased A, notwith¬ 
standing the omission? 

K. Although it does not appear that A made any 
direct acknowledgment of parentage, yet B and C have 
a legal right to inherit the property left by him, because 
it has been established by witnesses, that they are the 
sons of a woman (called a slave) who was living in a state 
of cohabitation with A. From these and other circum¬ 
stances of the case, such as outward appearances and 
notoriety, it is established, that B and C were the sons 
of A, and that their mother was married to him. The 
witnesses, who negatived the marriage, obviously in¬ 
tended to assert, that they had no orular knowledge of 
the fact, not an absolute denial of its having occurred, 
to assert which, would be a palpable and malicious 
falsehood. Besides it is not allowable to impute forni¬ 
cation to a Moosulmaun. The absence of ocular know¬ 
ledge is not detrimental, in the case oi‘ evidence founded 
on notoriety. Had the witnesses possessed ocular 
knowledge, they would not have deposed to the notoriety 
of the fact. In the evidence there is no direct proof 
that the deceased did not acknowledge the parentage, 
and admitting that there was evidence to that effect, 
it would not be prejudicial, bbeause the popular mean¬ 
ing of the term “ slave,” as used in India, is a nominal 
slave, that is to say, a person really free, who is hired or 
purchased, and is therefore designated a male or female 
.slave; and to establish the parentage of the ofl&pring of 
such slave girl, claim and acknowledgment are not ne- 


Thin is an usual ceremony performed by Moohummudans, consist- 
as the name impoVts, in causing the children to taste salt. It 
seems tn be a siiperslitious practice, and is apparently borrowed from 
the itHMpmuna of the Hindoos, 
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cessary. It is admitted, that to establish the parentage 
or the offspring o^ legal slave girls, claim and acknow¬ 
ledgment are necessary, but, in legal strictness, slavery 
has been almost extinct in this country, for a series 
of generations. The expression “ unmarried,” (used by 
some of the witnesses) affords presumption, that the 
woman was the nominal slave of the deceased, because 
legal slave girls cannot bC married by their masters. 

The ceremony of vumukchushee is not legally insisted 
on, as that by its omission, the parentage would 
be set aside. The authority for the above opinion is an 

extract from the Khvlasut-ool Mooftieen, — Auihoriiies 

rally speaking, hearsay evidence is not admissible, < 7 ^ the admis^ 

except ill four cases. Regarding death, or descent, or heaway^/vi- 

marriage, or with respect to a Kazee. To instance 

^ of marriago 

this in a case of descent, when a person hears from and other 

others, that such a one is the son of such a one, it is 

competent to him to give his evidence to that effect, 

althougii he may not have witnessed the birth in that 

person’s family; in the same manner as we at this day 

testify, that Aboo Bucr (on whom be the mercy of God) 

was the son of Quhafa, although we never saw Quhafa. 

» 

To instance marriage, when a man secs another living 
in a state of cohabitation with a woman, and it is 
rumoured that she is his wife, it is competent to him 
to give evidence, that the woman is the wife of that 
person, although he may not have been present when 
the marriage was contracted. And when persons give 
evidence, under such circumstances, declaring that they 
are not eye witnesses to the fact, but that it is noto¬ 
rious, their testimony will be received as valid.” Such 
also is the doctrine contained in the Hidaya ,—“ It is 
not allowable for witnesses to depose to any thing, 
which they have not seen, except in cases of descent, 
marriage, death, jurisdiction of a Kazee, and sexual 
intercourse. It is competent to a person to depose 
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to a fact, which may have been communicated to him 
by another, in whom he has confidence. This proceeds 
upon a favorable construction. Thus for instance, a 
person sees a man and woman living in the same house, 
and cohabiting with each other alter the manner of 
husband and wife. In such case he may depose to the 
marriage.” The same doctrine is maintained in the 
Moheet-oo Surukhsee, Mannih-ool Ghuffar, Buhroorayiq 
and other standard authorities.* 

CASE XLVIII. 

Q. A person disinherited his son, and afterwards 
being on his death-bed, repudiated his wife, the mother 


* The abore opinion waa delivered by the Kuzce~ool Koozat; but 
the flrat Moojtec^ Moohummud Raahid, disagreed vrith liitii in opinion, 
maintaining, that the parentage was not established, and that K and 
C had no right of inheritance to the property left by A. His argument 
was, that there are two descriptions of slaves, the one nominal and 
the other legal, and that supposing the mother of B and C to have 
l^een of the former description, that is to say, a nominal slave or really 
free, in order to establish the parentage, it was necessary to prove a 
marriage. If on the other hand, they were legal slaves, the acknow. 
ledginent of parentage by A was necessary to prove their descent. 
On further reference to other Moosulrnuun doctors, the opinions were 
neoriy equally divided; but after all, the ditference of opinion merely 
originated in a different estimate of the evidence, and nut on a point 
of l^w. There can be no doubt of the accuracy of Motthutmnwi liaMhid*a 
opinion, supposing the evidence not to amount to proof of marriage; 
but it is equally certain, that the other was the correct opinion, sup. 
posing the evidence to have afforded such proof. Cohabitation and 
notoriety afford sufficient presumption, and hearsay evidence is admis¬ 
sible in such cases. Vide the Chapter on Evidence, Hamilton’s Transla¬ 
tion of the Ifidaya, vol. 1 page 677. The Court therefore decided in 
favor of the sons, the nature of the evidence being deemed sufficient 
to establish their descent But three points of Eaw were settled in 
this case. First,—That a marriage may be proved by something short of 
ocular proof, such as continual cohabitation, notoriety, hearsay or clr-* 
cumstantial evidence. Secondly,—^That where a woman is really and 
legally the slave of a man (that is to say, has been captured in an infidel 
oountiy, or is a descendant of such captive), her master cannot marry 
her; and to establish his parentage to the children begotten on such 
woman, he must claim and acknowledge them. Thirdly,—That where 
a womi^ is merely the nominal slave of a man (that is to say, has been 
sold, or hired to the person with whom she resides, which condition 
is not recegnined by law as slavery), her master can marry her; and 
where there is circumstantial evidence to presume matrimony, the off* 
spring will be legitimate,* without claim or acknowledgment on the part 
the foihtr. 
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of the son, by divorce. Are the disinheriting and di¬ 
vorce in such case legal, and has the divorced widow 
any right to inherit the estate of the deceased? 

R. If a person deny the parentage of a child at the Denial of pa. 
time of its birth, and when he receives the congratula- av^*i£ieT 
tions usual on the occasion, such denial, according to 
the Moohummudan Law, is available, and if he disown 
him after the time already specified, his disowning is of 
no effect in Law; as is laid down in the Viqaya,—** If 
a man deny the parentage of a son at the time of his 
birth, or at the ceremony usual at the nativity, his deni¬ 
al is effectual, otherwise not; and in such ceises the hus¬ 
band and wife should both be subjected to ladn or 
imprecation.”* If a man divorce his wife, being in 
health at the time, divorce is legal and valid, and 
the divorced wife has no right to inherit the property of 
her husband; but if the husband, being on his death-bed, of death.bed 
repudiate his wife by an irreversible divorce, and he die ‘*‘’'‘'***- 
before the expiration of the period of her edit or term 
of probation,t the divorce is good, but she has a right 
to inherit: if on the other hand, he survive her term 
of probation, she is excluded from the inheritance. It is 
declared in the Fulawa Nukshhundee,—" If a person, 
being on his death-bed, repudiate his wife by an irre¬ 
versible divorce, and he die before the expiration of the 
term of probation, she will inherit from him, but if be 
die after the conclusion of the term, she will be exclu¬ 
ded from the heritage.” 


* IfOilii, Id the language of the Law, aignifie* testimony confirmed by 
oath, on the part of the husband and wife (where the testimony U 
strengthened by an imprecation of the curse of God on the part of Um 
husband, and of the wrath of God on the part of the wife), in case of the 
former accusing the latter of adultery. See Hidayit, vol. I, page S44. 

t The time of probation which a divorced woman is to wait before she 
can engage in a second marriage, in order to determine whether or not 
she be pregnaiit by the former. See /ftchyu, toI. I, page 8S. 
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CHAPTER VII. 

« 

PRECEDENTS OF GUARDIANS AND MINORITY. 

CASE I. 

Q. A person transfers by gift the whole of his pro¬ 
perty to his wife and minor children. On the death of 
the wife, her brother lays claim to the charge of the 
persons and property of the minors, in virtue of a 
nomination to that effect in the will of the original 
proprietor, and likewise by the appointment of his 
sister. The brother of the original proprietor also puts 
in the same claim, in virtue of his being next of kin. 
In this case, to which of the two persons above-specie 
fied does the right of guardianship legally attach ? 

Guardians for R. In Law, guardianship over minors is of two des- 
of'i^nors**" criptions: the one is for the purpose of matrimony, the 

other for the care of the property. The right of guardi¬ 
anship, for the purpose of matrimony, attaches to the 
paternal kindred; according to the Viqaya ,—The 
paternal relation is the guardian, according to his 
And for tbeir proximity in point of inheritance.” The care of the 
property. property legally devolves, first on the father and his 

executor, next on the paternal grandfather and his 
executor, next the right of nomination rests in the ruling 
power and its administrator: that is to say, any person 
whom the government may please to appoint to the 
custody of the infant’s property is a legal guardian; 
according to the authority above quoted,—“ First, his 
father, or the executor of the father, is his guardian,, 
then the paternal grand-father or his executor, then the 
magistrate or his executor.” The mother, and the pater¬ 
nal uncle, and the maternal uncle; have no legal title to 
the guardianship of the property of the minors, as 
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they do not come within the class of persons above enu¬ 
merated. The alledged appointment by the mother is 
nugatory, because, having no right of guardianship her¬ 
self, she cannot convey such right to another. If the 
alledgcd appointment of the maternal uncle, in the will 
of the original proprietor, be proved by competent wit¬ 
nesses, he will be legally entitled to the guardianship 
of the minors. If not proved, it will remain with the 
ruling power to nominate a guardian.* 

• 

CASE II. 

Q. A and B are joint proprietors of certain property 
with C, a minor, the latter having an equal interest with 
his uncle A, who was duly appointed his guardian. 

These two persons, that is to say, A the uncle, and, 
through him B his wife, act the part of guardians and 
manage all the pecuniary concerns of the minor. By 
some means they contrived to sell a portion of the 
minor's property to a third person, and still persist in 
maintaining the validity of the sale, on the plea of their 
having the entire management of the person and pro¬ 
perty of the minor. Under these circumstances, is such 
sale valid and maintainable by the vendors, in virtue of 
the deed of sale having been regularly signed, sealed 
and duly attested by others? 


R. If the joint property of A, B and C was real, that Sale of mi- 
is to say, consisted of lands, the sale by A and B of pro^l-t".***** 
C’s portion is illegal, notwithstanding the fact of their 
having the care of his person and property, unless 
under certain circumstances; unless the minor’s share 
can be sold for double its value, unless there are no 
means of supporting him without having recourse to a 
sale of his property, unless the lands be in imminent 


* See Pria; Ooerd6^ 7 and 10. 
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danger of being lost, or Unless 'with a -view to save the 
minor’s property from usurpation, or unless some similar 
emergency exist If A and B, under such circumstances, 
sold the minor’s share in the lands, the sale will be 
valid and binding. If, on the other hand, the joint pro¬ 
perty was not real, but personal, A and B have no right 
to dispose of the minor’s share, if he thereby sustain 
any loss, or if it be an equal chance whether profit 
or loss -will accrue. But if by the transaction it be 
manifest that C must gain clear profit, it is allowable 
for A and B to sell his share. The principle of the 
Law is, that it is allowable for a guardian, executor, or 
any one who has the care of the person and property of 
a minor, to enter into a contract on his behalf where the 
profit must be clear and certain; for instance, they may 
always accept a gift on his behalf. In the case of a 
contract where there is a possibility of loss, it has been 
held that a near guardian (by which is meant a father 
or grandfather or guardians duly appointed by them) is 
at liberty to enter into it, but that a remote guardian, 
such as an uncle or a brother, is not at liberty to enter 
into such contract on behalf of the minor. Where, 
however, nothing but loss can accrue to the minor, such 
as in case of making a donation or granting a loan, it 
is not legal for any guardian, near or remote, or for any 
executor or other person under whoso care he is, to act 
on his behalf* 


CASE III. 

Q. Aperson dies, leaving a son aged three years, a 
daughter at the breast, a widow (the mother of the 
children) and a half-brother. Under these circum¬ 
stances, who is legally entitled to the care of the per¬ 
sons of the minors, and, after the widow’s claim of dower 


*-See Piia: Ouanl: Itc. 14 asd IS. 
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has been satisfied, who has the right of exercising tiie 
functions of trustee and manager of their property? 

K. The mother is entitled to the care of her infant 
children if she continue single, but she forfeits this ship, lapses 
right immediately on her contracting a second marriage, ^^j^ge!^****** 
If, however, within the period of the infancy ot the 
children, a separation should take place between her and 
her second husband by divorce or other means, tlic right 
reverts to her, because the otyection to her having the 
charge of the infants is thereby removed. But by the Except with a 

^ . rf* 1 . • f 4 . relation. 

marriage of the mother with a near relation of the intants, 
such as their paternal uncle, her right to retain charge 
of them is not forfeited. This being the Law, therefore, 
if the mother of the infants should not have contracted 
a marriage with some stranger, she is entitled to the 
care of the son until he attain the ago of seven years; Tier riftht 
this being the age fixed upon at which a boy is so tar ceases, 
independent as to be able to perform, without assis¬ 
tance, those acts which arc absolutely necessary. When 
he shall have become so far independent, that is to say, 
when he shall have attained the above age, he must 
be delivered (even though force should be used in 
separating him from the mother) to his natural or ap¬ 
pointed guardian, because to them belongs the duty of 
education. The daughter should be left under charge And over 
of the mother until she manifest natural signs of 
puberty.* 


CASE IV. 

Q. Is a person legally competent to commit the guar¬ 
dianship of his infant daughter to his wife, who is the 
mother of the infant? 


* See PriAt: Guard he, 6 and 9* 
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The mothet of R. A persoD is legally competent to commit the gnat' 
te ap^nted^ dianship of his infant daughter to the mother of such 
its gttaidian. infant, she being bis wife. This doctrine is upheld by 
various authorities, especially by the Hidaya, in the 
chapter treating of gifts.* 

CASE V. 

Q. 1. A lease being in every other respect confor¬ 
mable to the provisions of the Moohummudan Law, 
must it be set aside merely on the ground of its being 
granted in perpetuity or of the death of the lessor, and 
of his successor who confirmed the grant? 

The non-spe- R. 1. Although the lease may have been in every 
tcriiTorthe Other rcspcct conformable to the provisions of the 
ii<'n|h<.feither Moohummudan Law, yet the fact of its having been 

tracting par- granted in perpetuity and the death of the lessor are each, 
cient Separately, sufficient to set it aside; because, in all 

unide a lease, leases, the specification of a term is an essential condi¬ 
tion of the contract and the existence of both of the 
contracting parties, until the expiration of the term it 
indispensable to its continuance. 

Q. 2. Supposing that the lease was for a limited 
period, that it was otherwise valid, that the successor of 
the original lessor confirmed the lease in a formal 
manner and made mention of it in a deed of gift which 
he executed in favour of his six sons and the parties in 
this cause, that the lessee (being the minor son of the 
lessor) was registered as farmer during the life-time 
of the lessor, that the lessor during his life-time mana- 


* Had there been no appointment, the toother wonld hare been 
entitled to the enstodj only of her child until ita attaining a certain age 
^ee Prin: Onard: and Min; 8.) Hie doctrine laid down in this caae 
merely tends to establish the tact that the mother ia equally eligible with 
othera to be nominated gnaidian. 
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ged the farm for his minor son, and that, after his death, 
and daring the minority of the lessee, his cousin acted' 
as manager on behalf of the minor, who, on his coming 
of age, took possession of the farm himself, conforming 
to all the conditions of the contract; under these cir¬ 
cumstances is the lease good and valid ? 

R. 2. Supposing the contract to be in all other Though t]i« 
respects good and valid, as stated in the foregoing qnes- minor a it mt 
lion, it should be upheld under the circumstances therein ” 80 <>d. 
set forth, the successor of the lessor having confirmed 
the contract, and the farm having been managed by 
the minor’s guardian, notwithstanding the fact of the 
minority of the lessee. 

Q. 3. The gift in favour of a minor is perfected by 
the seizin of his father or other guardian. Is the seizin 
of a guardian of a minor farmer on the same principle 
sufficient to establish the validity of the lease ? and is 
the consent of the minor to the conditions of the con¬ 
tract, after his coming of age, sufficient to uphold it as 
valid and binding? 

R. 3. As the seizin of a father or of a guardian is Unieu it iib 
sufficient to perfect a gift in favour of a minor, so a p^Judieiai 
similar seizin is sufficient in the case of a lease, nn- cooditiou. 
less there may be some conditions in the contract pre. 
judicial to the interests of the minor, such as a stipu¬ 
lation for the payment of the rents, notwithstanding 

any injury sustained by the estate, in consequence of 
inundation, drought or destruction of the produce by 
other unavoidable accidents, in which case the minor is 
at liberty to object to the fulfilment of such conditions 
made during his minority; for a contract which was 
essentially void cannot subsequently be insisted on as 
good and valid. 
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CASE VI. 

Q. A person at the point of death nominated his' 
wife and the brother of his son-in-law to the charge of 
the persons and property of his infant son and daugh¬ 
ter, the former of whom was years old, and the lat¬ 
ter only two years old. The minor son institutes a 
suit against a stranger to recover some personal pro¬ 
perty. Under these circumstances, is the action insti¬ 
tuted by the minor son maintainable in Law or not? 

B. It appears from the petition presented by the 
wife and the brother of the son-in-law of the deceased, 
that he (the deceased) committed to them the care of 
his infant children, and made oyer to them his entire 
property in trust for the support of those children. 
They are therefore, according to the Moohummudan 
Law, executors of the deceased to all intents and pur¬ 
poses ; as is laid down in the Shurhi Viqaga,—" He 
to whom the father has entrusted the disposal of his 
family and fortune is his executor.” An executor duly 
constituted must be considered the guardian of the son; 
as appears from a passage in the Viqaya ,—The 
guardianship of a minor legally belongs, first to the fa¬ 
ther, next to his executor, next to the paternal grand- 
An actionBiay father.” A suit instituted by two executors conjointly or 

be instituted ... .. ^ 

by a minor by either of them separately for the nght of an orphan 
protaUon^rf maintainable in Law; according to the authority 
one of his already quoted,—If a man appoint two persons as 
his executors, they are not entitled to act separately, 
except for the performance of the deceased’s fune¬ 
ral ceremony or for the preferment of a claim to 
maintain his right.” In the present case the action is 
good because both the executors concurred and sup¬ 
ported the claim set up by the minor son. 
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CHAPTER Vm. 

PRECEDENTS OF SLAVERY. 

CASE I. 

Q. A Moosulmann having been sent by the ruling 
power to subdue some rebellious Hindoos, and having 
obtained a victory over them, took several of their 
body prisoners. Among them, there was one boy of 
tender years, whom he made his own slave, and after¬ 
wards, having instructed him in the principles of the 
Moohummudan faith, he adopted him as his own son, 
and, in his education and other matters, he treated him 
with the care and consideration of a parent. Under 
these circumstances, can the boy so recognized as the 
son of the person above alluded to, be ctmsidered as 
his slave agreeably to Law ? 

B. Admitting that the boy was legally reduced to Emancipatiou 
slavery (which by no means appears clearly from the 
question) if the Moosulmaun recognized him as his son, impUed. 
and declared him to be such, he will be free, even 
though that may not have been the intention of the 
person who made the declaration. If a person should 
say “ this is my son” or “ this is my daughter,” emanci¬ 
pation follows of course, without proof of intention. 

The reason is, that, as the expression, in its strict sense, 
is not applicable, it must be taken, in its metaphorical 
sense, to mean emancipation; whatever may have been 
the intention of the person who used it. Consequently, 
if the Moosulmaun, in this case, not only called the boy 
his son, but also treated him with parental care and 
consideration, he must a fortiori be accounted free, and 
after his emancipation has been once established, he 
cannot, under staj oircuBistaiices, «evert to the condi- 
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tion of slaveiy. Property over mankind is terminable 
by emancipation, which annuls proprietary right, for, in 
the original creation of man, he was not intended as a 
fit subject of property. 

CASE II. 

Q. 1. What description of slaves are authorized by 
the Moohummudan Law? 

R. 1. All men are by nature free and independent, 
and no man can be a subject of property, except an 
infidel, inhabiting a country not under the power and 
controol of the faithful. This right of possession, 
which the 3fooslims have over Hurbees, (i. e. infidels 
fighting against the faith) is acquired by Isteela, which 
means the entire subduement of any subject of proper¬ 
ty by force iff arms. The original right of property 
therefore, which one man may possess over another, 
is to be acquired solely by Isteela (as defined above); 
and cannot be obtained in the first instance, by pur¬ 
chase, donation or heritage. When therefore an Imam 
subdues, by force of arms, any one of the cities inha¬ 
bited by infidels, such of them as may be taken prison¬ 
ers become his rightful property; and he has the power 
of putting them to death, or making them slaves, and 
distributing them as such among the Ghazees, (i. e. vic¬ 
torious soldiers, particularly when fighting against 
infidels); or he may set them at liberty in a Moosulmaun 
country, and levy the capitation tax. Should he make 
them slaves, they become legal subjects of property, 
and are transferable by sale, gift or inheritance; but if, 
after captivity, they should become converts to the fhith 
(Islam), tile {tower of death over them is thereby 
barred, though they would continue slaves; for slavery 
being the necessary Consequence of original infideli^, 
the sabsequent conversion to Islam does not affect tiio 
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prior state of bondage, to wbieh the u 
regularly rendered liable by Uteda. provided this be 
dearly established. From this it is evident that the 
same rules are applicable to slaves of both sexes. If 
slaves are afterwards sold or given away, by the Imam 
or by the Ohazees who shared at the distribution; or if 
they should become the property of another by inheri- EnnmerRtion 
tance; they then become slaves, under the three differ- ent modes by 
ent classes of purchase, donation, and inheritance. If 
a fismale slave should bear offspring, by any other than 
by her legal lord and master, whether the father be a 
iiree-man or slave, and whether the slave of the said 
master or of any other person, in any of these cases, 
such offspring is subject to slavery; and these are called 
Khanazad, i. e. bom in the family. But if the children 
be the avowed and acknowledged offspring of the right¬ 
ful owner, they are then free, and the mother of them, 

(being the parent of a child by her master) becomes at 
his decease free also. And this mle is applicable to 
all their descendants to the latest posterity. The prac¬ 
tice among free-men and women, of selling their own 
offspring during times of famine, is extremely improper 
and unjustifiable; being in direct opposition to the 
principles above stated; viz. that no man can be a 
subject of property, except an infidel taken in the act 
of hostilities against the faith. In no case then can 
a person legally free become a subject of property; and 
children not being the property of their parents, all 
sales or purchases of them, as of any other article of 
illegal property, are consequently invalid. It is also im¬ 
proper for any free-man to sell his own person, either in 
times of famine, or though he be oppressed by a debt 
which he is unable to discharge. For in the first of 
these cases a famished man may feed upon a dead bo¬ 
dy; or may even steal what is necessary for his sup¬ 
port, and a distressed debtor is not liable to any fine or 

r2 





Precedents of slavery, 

punishment. We are not acquainted ivith the princi¬ 
pal or detailed circumstances, which led to the custom 
prevailing in most Moosulmaun countries, of purchasing 
and selling the inhabitants of Ethiopia, Nubia, and 
other negroes; but the ostensible causes are, either that 
the negroes sell their own oilspring; or that Moosul-' 
maun or other tribes of people take them prisoners by 
fraud and deceit; or seize them by stealth from the sea 
shores. In such cases how'ever they arc not legally 
slaves; and the sale and purchase of them are conse¬ 
quently invalid. But if a Moosulmaun army, by orders 
of an Imam, should invade their country, and make 
them prisoners of war, by force of arms, they are then 
legal slaves; provided, that such negroes are inhabi¬ 
tants of a country under the controul and government 
of infidels; and in which a Moosulmaun is not entitled 
to receive the full benefit and protection of his own 
laws. With regard to the custom prevailing in this 
country, of hiring children from their parents, for a very 
considerable period, such as for seventy or eighty years, 
and under this pretext making them slaves, as well as 
their progeny also, under the denomination of Khanazad 
(domestic slaves), the following laws are applicable: 
It is lawful and proper for parents to hire out their 
rhildren to sei^ice; but this contract of hire becomes 
null and A'oid, when the child arrives at years of dis¬ 
cretion, as the right of paternity then ceases. A free¬ 
man, nho has reached the years of discretion, may 
however enter into a contract to scr\'e another, but not 
for any great length of time, such as for seventy years; 
as this also is a mere pretext, and has the same object of 
slavery in view; whereas the said free-man has the op¬ 
tion of dissolving any contract of hire under either of 
the following circumstances:—First, It is the custom, 
in co'ttracts of this nature, for a person hired on service 
to receive a compensation in money, clothes and food. 
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as the wages of hire; any day therefore that a servant 
receives such compensation, he is iu duty bound to 
serve for that day; but not otherwise. Secondly, Tlio 
conditicn of a contract of hire requires that the return 
of profit be agreeable to the wages of hire, and this can¬ 
not be ascertained, but by degrees and in course of time. 
The contract of hire therefore becomes complete or 
fulfilled, according to the services or benefit,, actually 
rendered in return for the wages of hire received ; and 
the person hired has consequently the option of dis¬ 
solving tlio contract at any moment of the period origi¬ 
nally agreed for. It is however unavoidable, and 
actually necessary, in contracts of a dilferent nature, 
.such as in farms of land, &c. that the lessee should not 
have this power. Bue reverting to contracts of hire for 
service, for a long period, and the nefarious practices 
of subjecting free-mcn to a state of bondage and slavery 
uud.r this pretence, it appears expedient to provide 
against such abuses; and with this view, to restrict the 
period of service, iu all contracts of hire of frce-mcii, 
to a month, one year or at the utmost to three years; 
as in the case of a farm of endowments. It is custo¬ 
mary also, among women who keep sets of dancing 
girls, to purchase female children from their patents; or 
by engagements directly with the children themselves. 
Exclusively of the illegality of such purchases, (here is 
a further evil, resulting from this practice, wltich is, 
that the children arc taught dancing aiul singing for 
others, and are also made prostitutes; l»oth of which 
are extremely improper, and expressly forbidden by the 
Law. 
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Q. 2. What legal powers are the owners of slaves 
allowed to exercise upon the persons of their slaves; 
and particularly of their female slaves ? 



aid 

X>nHef on 
nrhich fUrofl 
oiHy be 
employed. 
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ft. 2. Th6 riglitfnl proprietor of male and female 
fllavea has a claim to the services of such slaves, to the 
extent of their power and ability; he may employ them 
in baking and cooking, in making, dying and washing 
clothes; as agents in mercantile transactions; in at> 
tending cattle, in tillage, or cultivation; as carpenters, 
ironmongers and goldsmiths; in transcribing; as 
weavers, and in manufacturing woollen'Kiloths; as shoe¬ 
makers, boat-men, twisters of silk, or water-drawers; 
in shaving, in performing surgical operations, such as 
cupping; and as fanners, bricklayers, and the like: and 
he may hire them out on service in any of the above 
capacities. He may also employ them himself, or for 
the use of his family, in other duties of a domestic 
nature; such as in fetching water for washing, or puri- 
iication; in anointing his body with oil, and rubbing 
his feet, in attending bis person while dressing; and 
in guarding the door of his house, &c. He may also 
have connexion with his legal female slave; provided 
she is arrived at the age of maturity, and the master or 
proprietor has not previously given her in marriage to 
another. 

Q. 3. What offences upon the persons of slaves, and 
particularly of female slaves, comnutted by their own¬ 
ers, or by others, are legally punishable, and in what 
manner ? 

R. 3. If a master oppress his slave, by employing 
him in any duty beyond his powrer and ability; such as 
insisting upon his carrying a load which he is incapa¬ 
ble of bearing, or climbing a tree which he cannot 
accomplish, the ruling power may chastise him. It is 
also improper for a master to order his slave to do that 
which is forbidden by the Law; such as to put an 
innocent person to death; to set fire to a house; to 
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tear die clothes of aootber, or to o^mnit' adiUtet;^ 
and fornication, to steal, or drink spirits, or to slander 
and abuse the chaste and Tirtuous; and if a master 
be guilty of such like oppressions, the ruliag power 
may inflict on him exemplary punishment by Tazeer and 
Aioobut, on principles of public justice. It is further 
unlawful for a master.to punish his male or female 
slaves for disrespectful conduct, and such like offences, 
further than by moderate correction, as the power of 
passing sentences of Tazeer and Qiaos is solely vested 
in the ruling power. If therefore the master should ^ 
exceed the limits of his power of chastisement above fnr maitrext- 
stated, he is liable to Tazeer. If a master should have 
connexion with his female slave before she has anived 

a suiiicient 

at the years of maturity, and if the female slave ahottlil rauKe rur 
in consequence be seriously injured, or should die, jjjg 
ruling power may punish him by Tattee aisd Ahoobut, 
on principles of public justice as befefee stated. 

Q. 4. Are slaves entitled to emdi^cipation upon any 
and what maltreatment? and may {lk,Oourt of Justice 
adjudge their emancipation upon proof of such mal¬ 
treatment? In particular, may such judgment be passed 
upon proof that a female slave has, during her mino¬ 
rity, been prostituted by her master or mistress? or that 
any attempt of violence has been made upon ber per¬ 
son by her owner? 

R. 4. If the master of male or female slaves should 
oppress or tyrannize over them, by beating them un¬ 
justly, stinting them in food, or imposing upon them 
duties of a difficult and oppressive nature, so as to 
cause them afiliction and distress; or if a master should 
have connexion with his slave girl, before she has ar¬ 
rived at the years of maturity; or should give her in 
marriage to another, with permission to cohabit with 
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her, in this state; such niaster sins against .the Divine 
Laws; and the ruling power may punish him by Tadeeb 
and Tazeer on principles of public justice; but the 
commission of such crimes, by the master, does not 
authorize the manumission of the slaves; nor has the 
ruling power any right, or authority, to grant them eman¬ 
cipation. Adverting, however, to the principle upon 
which the legality of slavery is originally established, 
(viz. that the subject of property must be an infidel, 
and taken in the act of hostility against the faith); 
and aiso to tlie several branches of legal slavery, aris¬ 
ing from this principle, as by purchase, donation, in¬ 
heritance, and Khana Zadee; whenever a case of the 
unlawful possession of a male or female, shall be 
referred to the ruling power for investigation, it is the 
duty of such authority to pass an order, recording the 
original right of freedom of such individual; to deprive 
the unjust proprietor of possession, and to grant imme¬ 
diate emancipation to the slave. 


CASE III. 

Q. 1. The father of Deendar Khan (the plaintiff) 
was a Hindoo, who in a year of scarcity, out of neces¬ 
sity, sold his son to Budun Khan and M ussummaiit 
Asalut, to whose property Gholam Hooscin Khan (the 
defendant) lays claim. Does Deendar Khan by such 
sale legally become a slave or not ? 


A free-man 
CHimnt le;;ally 
be sold as a 
•lave. 


R. 1. As the original state of man is freedom, no 
free person, whether Hindoo or Moosulmaun, can le¬ 
gally become a slave, from the circumstance of his 
having been sold in a year of scarcity, out of necessity. 
The contrary doctrine is maintained only by very weak 
authorities. That such sale does not constitute slavery, 
is the autlientic opinion.* 


• See Prin; Slavery 1'. 
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Q. 2. According to Law, what circumstances aro 
essential and necessary to the ceremony of emancipa¬ 
tion? 

R. 2. Words indicative of the act of emancipation Emancipatinn 
are sufficient to give it effect, in whatever language effected. 

expressed. It is not at all necessary, or essential, to 
execute a deed, or to use any formalities on the occa¬ 
sion. 


CASE IV. 

Q. It is a well known principle of Law that free 
persons cannot on any account be sold ; yet it appears 
to be a generally received opinion that the selling and 
purchasing of mankind, in times of distress or difficulty, 
are allowable. Does the latter doctrine rest on any 
legal foundation ? 

R. Although it is doubtless the most received and 
authentic doctrine that, generally speaking, purchase 
confers no right of dominion over mankind, yet it is 
laid down in certain works of authority, such as the 
Inaya, the Zukheera and the Moheet, as a tradition of 
Imam Moohummud, that a person is at liberty to sell 
his own freedom in times of difficulty and distress, when 
hard pressed by his creditor.* Tlic following is an ex¬ 
tract from the Inaya :—“ A person put a question to 
Imam Moohummud, requesting his opinion as to the 
sale of the liberty of a free-man, when perishing from 
famin,e. He replied, that under the circumstances stated, 
the sale is allowable; otherwise not.—A second ques¬ 
tion was put to him as to the right of concubinage, 
possessed by the purchaser of a woman under such 


* The doctrine here maintained ^eems to conform to that of the Civil 
Law,—Slavery was created thirdly by sale from others or themselves, 
for persons of above twenty years of afte might sell thtmulvta to sla¬ 
very."— Brown*9 CivU LaWj voL 57. 



330 


Pnteedents ^ tlaver^. 


It is lawful 
fur a free*maQ 
to sell his owa 
liberty in a 
case of ex¬ 
treme distress. 


eirebiostancefl; be^ an vtrered^ Iftat It is lawAiI, aild that 
the parentage of die child begotten on. her fa established 
in the purchaser, and so likewise if-sach purchaser 
bad sold her to a third person." It is laid down in the 
Zvkheera,—'* A free person is competent of his own 
will and accord to sell his own liberty, at a time when 
he is in pecuniary difficulties and his creditor demands 
payment, having recourse to violent or compulsory 
measures.” It is also written in the Moheet ,—“ It is not 
lawful for a man to sell his liberty'except when he baa 
no other means of discharging a debt which he owes, 
or except when he is reduced to such distress as to 
make it necessary for the preservation of his life, or 
except in a time of famine, when from extreme hunger 
be would eat carrion or human flesh; to. avoid which 
it is better that a man should sell himself into slavery. 
From this cause people sold their liberties in the time 
of Joseph." According to the foregoing authorities 
contained in the Moheet and the Zukheera, and the tra¬ 
ditionary doctrine of Imam Moohummud cited in the 
Inaya, it is generally admitted that free-men are com¬ 
petent to dispose of their own liberties by sale, in cases 
of extreme distress.* 


CASE. V. 

Q. Does the estate of Inaynt Oollah go to the widow 
of Wasil Beg, who was educated by the deceased pro¬ 
prietor T 


No dcRcripti. B. It appears that Wasil Beg was not the son of the 
w inhMU deceased proprietor but merely an eZeri of his, without 
pioptrty. of relationship, and was purchased by him for 

a sum of money. The estate left therefore by the de* 
ceased proprietor, according to Law, does not devolve 


* See Prin: Slarery 17. 
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t 

on flie widow of Wasil Beg. In the Mujma-ool Burkaut, 
treating of impediments to succession, it is stated,— 

" Slavery is an impediment to inheritance; and there is 
no difference in this respect whether the claimant be a 
pure slave, totally destitute of any thing approaching 
to freedom, or whether he may have been partially 
emancipated, such as a privileged or licensed slave, or 
the mother of offspring, nor according to Aboo Haneefa 
one emancipated by his half-owner.”* 

CASE VL 

Q. A prostitute hires the daughter of another woman, 
as a slave, for the sum of twenty rupees, and causes 
her to follow the same line of life as herself. Is such 
transaction lawful ? 

R. According to Law, the transaction fas appears A" infant be- 

. ' mg hired as a 

on the face of the deed) is not allowable, because the slave by his 

authority of parents over their children is restricted to 
the age of childhood, and after they attain puberty the may recover 
parents have no authority to dispose of their persons attaining the" 
or “property; but, in the present instance, it seems that"jf“ puber- 
the mother let out to hire her child, while only six years 
old, in slavery, for the term of ninety-five years. Now 
after the age of puberty (the extremest verge of which 
is fifteen years according to Law) parents have no 
right of disposal, as aftecting their children. This hiring 
therefore for the term of ninety-five years cannot, under 
such circumstances, be admissible. It ha.s been de¬ 
clared in works of authority, that if a person has been 
let to hire by his parents during his childhood, he is at 
liberty, on attaining the age of puberty, cither to con¬ 
tinue in service or to annul the contract entered into 


* The qaestioD in this case supposes that the slave was such in the 
atrict and legal acceptaUon of the term. For the disqualificaUons at¬ 
tendant on the state of slavery. See Prin: Slav : 11. 

s 2 
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by his parents^ by emancipating himself from bondage. 
Besides the life of a prostitute is exceedingly reprehen- 
sible^ and it can never be tolerated that a person of this 
description should hire another to make her follow the 
same pursuits. The authorities for the above doctrine 
are as follow:—Extract from the Tuhzeeh cited in the 
Fatawai Ibrahim Shahee ^—It is allowable for a father, 
a grand-father or for mothers to let out to hire an infant, 
but when it attains puberty, it may either affirm or an¬ 
nul the contract/' So also an extract from the twenty- 
third chapter of the Yunbooa^ a commentary on Tuha^ 
vee cited in the Ibrahim Shaheey at the conclusion of 
the chapter on guardians,—When an intant sliall 
(be able to) understand the period of a lease, it is 
optional with him to confirm or to annul it, provided it 
afTects liis person, but, if it aflects his property only, 
it is not optional with him to set it aside, nor can 
he rescind a contract of sale entered into during his 
minority.”* 


CASE. VIL % 

Q. A person has a family by his wife, and also' a 
family by one or two concubines, to whom he was not 
married. These concuJjincs Avere slave girls, bat it is 
not clear whether they were the property of the person 
in question, or of anotlier. The question is, can the 
issue of those concubines inherit the property of their 
father on his death ? 

R. Children bom of a concubine, who was the slave 
of another, and to whom the father was not married, 
arc not entitled to inherit his property; and the reason 
is, that, being the fmit of fornication, their parentage 

cannot be established in that person, and secondly, be- 

_ ____ 

• Thift of course implies that the persons who entered into the coa* 
tract on his behalf were hia legal guardians. 
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catse, leaving fornication out of tho question, the 

children begotten on the slave girl of another person 

are the property of her master, and this being the case, 

they can have no claim to the property, because slavery 

is one bar to inheritance. If the concubine were tho But brj'otten 

property of the father, and either she or her mother had rLi'g*ia "e of 

been made captive in an infidel country, and liad been ‘‘''® 

. lcgUiiD&to« 

duly subjected to slavery, the connection without mar¬ 
riage is legal, and the parentage of her oflspring would 
vest in the father, if he claimed them, and after his 
death they would be entitled to a portion of inheritance. 

But if she had not been duly subjected to slavery by 
being made captive in an infidel country, as above des¬ 
cribed, such concubine is not a slave in the legal sense 
of the term, and connexion with her is unlawful, with¬ 
out marriage; nor will the parentage of her oilspriug 
be established in the father, because it is a requisite 
condition in the establishment of parentage that there 
should be a consort; and consorts are cither principal 
or inferior. A wife is of the first description, the pa- 
* rentage of whose oflspring is established in the husband 
independently of any claim on his part, and cannot be 
disavowed by his denial. A slave is of the other 
description, the parentage of whose oflspring is not es¬ 
tablished in the father without claim. The right of 
inheritance depends on the establishment of parentage; 
consequently the children of such concubines are not 

heirs.. 


CASE VIII. 

Q. Tlie slave girl of a Moosuhnami (the right to 
whom he had acquired by inheritance) married the 
slave of another person, and botli the wife and husband 
took up their abode in the house of the proprietor of 
the female slave, where she brought forth children in 
consequence of the matrimonial intercourse. The pro- , * 
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prietor of the male slave superintended the marridge 
ceremony and defrayed all the expences attendant on 
the occasion, inclusive of the usual donations presented 
to the bride’s mother. Under these circumstances, whe¬ 
ther is the proprietor of the female slave or of the male 
slave entitled to the proprietary right in the issue of 
the marriage? Has the mother of the female slave 
any right to take pecuniary donations and to contract 
her daughter in marriage, she herself being the slave 
of the person who is proprietor of her daughter ? 


the nine of a R. Under the above circumstances, the mother of the 
and female Slave girl Was not entitled to receive any pecuniary 

io*theprop"i^ donation in consideration of her daughter’s marriage, 
tor of the or to dispose of her in marriage. The contract, to be 
complete and binding, must have the approbation of the 
proprietor of the female slave, but his consent is infer.^ 
red, as on receiving intelligence of the marriage, he did 
not oppose it in any manner or object to its consum¬ 
mation. The proprietor of the slave girl has the abso¬ 
lute right to the issue of the marriage, and the master 
of the male slave can prefer no legal claim.* 


CASE IX. 

Q. 1. According to the Moohummudan Law, if a 
child is bom of a female slave, purchased by her pro¬ 
prietor, is such child the property of the mother, or of 
her master? 


Of the issue R. 1. According to the Moohummudan Law, the term 
slaves in slave signifies a person who has become the property 
geuemi. ^ Mooslim by capture in an hostile country, or de¬ 

scendants from such captives. Children bom of such 
women are the property of their masters. It is stated 


* See Print Slaveiy 16. 
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In the Shurhi Viqaya, Hidaya and other authorities,— 

** The embryo follows the mother both in slavery and 
emancipation.” 

Q. 2. Is it lawful to dispose of by sale, or to deposit 
as a pledge any human being? 

R. 2. No human being who is in a state of freedom Sale or pledge 

• 1 of«free-man. 

can be a fit subject of sale or deposit; accordinj? to tue 
Shurhi Viqaya ^—The sale of a frec-man is void. To 
deposit as a pledge a free-man is an invalid act.” 

CASE X. 

Q. A free-woman having attained the age of majo¬ 
rity, that is to say, being fifteen years old, voluntarily, 
and by her own choice, contracts matrimony with a 
slave, and they live in the same house together, as bus- 
band and wife, for the space of a year and a half. Can 
such marriage of a free-woman with a slave, be consi- 

, dered a legal and valid contract ? 

R. The marriage of a free-woman with a slave is Of th* marn- 
legal and valid. This opinion is in conformity with women with 
the doctrine maintained in the Qoodooree ,—" When a *‘*’'®*' 
slave, by the consent of his master, marries a free-wo¬ 
man, he is responsible for her claim of dower, and he 

may be sold in satisfaction thereof. * 

CASE XI. 

Q. A woman of the Hindoo persuasion resides in 
the house of a Moosulmaun and becomes a convert to 
the faith of Moohutnmud. After such conversion she 
takes up her abode with a Rajpoot, lives with him as 

•See Prin:Slavery 14. But the offspring of such marriage are slaves 
and belong to the master of the husband. 
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bis concubine, and has by him a daughter, who is 
living, as are also both her parents. Under these cir¬ 
cumstances, to which of the parents does the daughter 
belong ? If the daughter belongs to the Rajpoot, is he 
entitled to sell her to another or not ? If he is entitled 
to do so, can the purehaser of her, dispose of her to 
another by sale; and if, during her minority, she lives 
with the purchaser, is she, on her attaining the age of 
maturity, at liberty to free herself from slavery or not ? 
According to the Moohwnmudan Law, what sort of 
slaves are fit subjects of purchase and sale ? 

The parents of The daughter having been bom in a state of free- 

an iiicKiii- dom, her parents are not proprietors of her, but the 
mate child , , . . . 

have no light mother is entitled to the charge ot her person until she 

intrllavery attain tlie age of puberty. Neither of the parents is 
permitted to sell such child, and whosoever purchased 
it, the purchase is null and void; as mankind is origi¬ 
nally free and is not a fit subject of slavery, except in a 
Ofjgiefia. Isteda, which obtains when a Moohummudan 

ruler subdues the dominion of infidels and makes cap¬ 
tives of its inhabitants, both male and female. If they 
become converts to the Moohummudan religion, their 
lives should be spared, but they will continue in a 
state of slavery in consideration of tlicir original infi¬ 
delity. In this case the ruling power is invested with 
authority to dispose of them by sale or gift. According 
to the Moohummudan Law, therefore, slavery can 
originate in one way only, namely, by Isteela, as above 
defined; and there are three descriptions of slaves— 
Mumlook or acquired, Mowroos or inherited, and Mow- 
hoob or given. The offspring of these three descriptions 
of slaves are termed Khdnih Zad (viz. bom in the 
house), and they continue in a state of slavery, unless 
emancipated by their masters. 
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CHAPTER IX. 

PRECEDENTS OF ENDOWMENTS. 

CASE I. 

Q. Can an individual assign, in payment of his wife’s 
dower, lands which have been appropriated to a religi¬ 
ous endowment ? Have the partners in the property so 
assigned a right to claim it 1 and if so, is the assignment 
of it in dower rendered null and void? and, supposing 
any of the partners in the property so assigned to ac¬ 
quiesce in and assent to its being assigned in pay¬ 
ment of dower, will the act of such person be good 
against her heir ? 

R. In Law, property appropriated to an endowment. Endowed pro- 

is neither a fit subject of inheritance, nor of sale, nor 

- , , inherited, 

of dower,* because, according to the received opinion, «oid, or as. 
a thing so appropriated is the property of no indivi- dower.*" 
dual, but appertains to Ibc Almighty. If the trustee of 
an endowment should have made an assignment of the 
nature alluded to, he should be deposed, on account of 
his breach of trust. The ruling authority has the 
power of appointment in the absence of the appropria- 
tor or his executor. The dower of a woman is a just 
debt; and cannot be c.xtinguished without payment, 
or relinquishment on her part. As property appropria¬ 
ted to an endowment is not a fit subject of inheritance, 
a claim founded on partnership by right of inheritance 
is inadmissible. If any one assign property so appro- And *honid 
printed, in payment of his wife’s dower, and the trustee whM*8™d? 
acquiesce in such assignment, he should be deposed, po8ed of, and 
on account of his breach of trust; and after his being *** 


* See Prin: Endt; 3. 
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80 deposed, the ruliog power should appoint in his 
place another trustee, who will be competent to reclaim 
the lands so appropriated, which had been assigned in 
payment of dower. 

CASE II. 

Q. 1. Has a superintendent the right of sellmg en¬ 
dowed lands, for the purpose of defraying the expences 
attendant on the repair of the buildings of the. endow¬ 
ment? 

Sale of en- R. 1. Generally speaking, the gift or sale of endowed 
byTau^n- lands is illegal. It is incumbent on the superintendent 
teodent jq apply the profits of the lands, in the first instance, 

adnitiible srr ^ *- 

to defray the expence of repairing the buildings of the 
endowment, and the surplu.s may be applied to other 
purposes connected with the institution; although the 
person who founded the endowment may not have spe¬ 
cified the repairing them as a condition. If the profits 
of the landi^^are not sufficient to cover the expence of 
necessary repairs, the trustee t? at liberty to dispose of 
such portion of the lands as may enable him to effect 
tViia purpose, because the preservation of buildings is, 
in all cases of endowment, a matter of indispensable 
necessity.* 

Q. 2. Supposing the superintendent, under pretence 
of applying the proceeds to the repairs of religious 
edifices, disposes of the endowed lands, but in reality 
applies the proceeds to other purposes, will such sate 
be upheld or set aside ? 

* Rut «ale should not bo resorted to so \on% as any other method of 
realiBiag: the necessary funds may exist, and even in that case Judicial 
authority should be obtained. This is oftreeable to the epiokm of 
l/ua6oo^ji-K< Bokharcd cited in the fVtovot JfttmmddAif other 
erorlFs. 
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R. 2. The reply to the first question ^vill show; thut Rule where 
a sale of endowed lands made by a superintendent, for 
purposes other than to defray the necessary expcnces 
of repairs, is illegaL Therefore, a sale being made, 
and the proceeds being applied to other purposes, it will 
be set aside, and the superintendent should be deprived 
of his office, for breach of trust.* 

CASE III. 

Q. 1. Certain lands were conveyed by royal grant to 

4 

the superior of au endowment to hold f[|aneration after 
generation^ and the produce to be appropriated to the 
maintenance of himself and the religious endowment. 

The grantee died childless. In this case, has his mo<* 
ther, or have his sisters, any legal proprietary right 
to the lands granted as above; and if so, in what 
proportions ? 

R. 1. Royal grants are of two desorptions. Tlieof Altumghit. 
one is called Altumgha and is made for personal pur¬ 
poses. To such an estate, on the death of the grantee, 

the sharers and residuaries succeed to their legal por¬ 
tions according to the Law of Inheritance. The other 
is made for charitable and religious purposes and is 
termed miqf* With respect to the latter no claims of or rrnif, 
inheritance are admissible; and, after the death of tlio 
superior, his mother and sisters have no better title to proper- 
the succession in proprietary right than any other per- 
sons. In the award of shares to persons entitled to 
participate in the benefit of an endowment, the Law 
makes no distinction between males and females. A proceeds 
partition of the endowment itself is illegal, but a par- partible, 
tition of the profits arising therefrom is allowable. 


* See Piin: Kndt: 2,9,5. 
T 2 
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Q. 2. The superior of an endowment having obtained 
a royal grant of certain lands for the support of a 
religious and charitable institution, and for his own 
maintenance, died childless. On his decease, his half- 
brother sued^ his widow to recover the said lands, and 
obtained a judgment from the ruling authority, (not the 
king) that the lands should be held jointly and in equal 
proportions between the litigating parties, on the con¬ 
dition that they and their respective heirs should 
abstain from future dispute. In this case is such par¬ 
tition allowable, and if so, will it hold good during the 
lifo-time. of the ^parceners only, or will it be binding 
against their heirs also ? 

R. 2. It is lawful in the ruling power to confer on 
the half-brother of the deceased superintendent the 
possession of the lands in question, and to award a 
partition of the profits in favor of the widow and 
daughters as a charitable donation; because the ruling 
power is in such cases authorized to order a partition 
of the profits, though incompetent to direct a partition 
of the endowment itself. 

Q. 3. After the partition above alluded to, will a 
gift made by the widow of her portion to her daughters 
be good and valid? 

R. 3. As the widow had no legal right to the proper¬ 
ty acquired by her at the partition, and could have 
succeeded to it only as an object of charity, her gift of 
such property to her daughters is illegal; besides, by so 
doing, it would be making a gift of profits, and a gift 
of profits is null and void. 


Q. 4. If, after the partition as above stated, a second 
royal grant should issue of the same tenor as the first. 
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conferring possession on tlie son of the half-brother of 
the superior, will the benefit of partition anU right of 
inheritance conferred on the widow and daughters by 
the intermediate award of the ruling power> be render¬ 
ed inoperative and be annulled by the. subsequent 
royal grant ? ^ 


R> 4. If the second royal grant is- similar in purport ^"*1 partition 
to the first, merely appointing a superior, without ma- 
king any mention of the partition, it cannot be held to 
annul the Intermediate award of the ruling power; ^upenor. 
because the widow and daughters -of the first superior 
have no legal right of inheritance; the benefits to them 
arising out o^ a charitable donation, which, without 
some very cogent reason;, it is illegal to defeat.* 


CASE IV. 

Q. 1. Mouhummud Rufeeq was made superior of a 
certain endowment, and by the grant which conferred 
the office, it was declared heritable by hvKifurzundan or 
offspring. At present the daughter of his grand-son in 
the male line, and the grand-son- in the female line of 
his grand-son in the male line, are in possession of the 
office. Now the'great-gmnd-son in the ntale line claims 
the office, on the plea, that the first of the two occu¬ 
pants is a woman, and therefore incompetent to its 
duties, and that the second cannot, according to Law, 
be enumerated among the offspring of Moohummud 
Rufeeq. Can therefore the grand-son in the female line 
of the grand-son in the male line be enumerated among 


* Id the ori^ael question and answer to this.eaaey the offices of Moo* 
tHfCHUeof superintendont, and of S^jada nUkeen or superior, seem to have 
been confounded, although the offices are, in point of fact, entirelf dis¬ 
tinct, See Note to i Precedents of Endt: case 0. The different offices 
however may have been held by the same individual, as there Is noth¬ 
ing incompatible in their union, To avoid confajion, 1 have rendered the 
term by that of superior only, being the term mado use of in the first 
question. 
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the ofTspring ? and are females competent to the datietf 
of such offices? 

. * , 

B. 1. Under sudi ciromnstances, the grand-son in the 
female line of' &e grand-son in dm ^a^ale line cannot be 
enumerated ainong the fatvi^idoM or offspring or lineal 
descendants of MooimiOntud Bufeeq; because when 
these terme aib' applied rela^dy to a person, they 
mean only those wbe .are tho Uneid descendants of that 
person, or his descendants'in'jffie made line for three 
generations, and even hmer: hot the grand-son in the 
female line tahes his descent from his own father, and 
not from ^oobihifimtiil Bufeeq/ as appears from the 

in the* 1 ^ 0 mnie ® l^fsoii soy, I-haf^ appropriated 

line is not thfis land for the bmtefit of' toy-descendants, all the 

the'7«t^S» &®herations wiB inherit, without regard to sex, on ac- 
or offgpriiiK of coont of the genetol sighifieatioA of the term " descen- 
s ancestor. fla'nts,”-h4^ ito?‘jfc'^ Mooftieen ,—^"If a 

<toan appropriate an oAat^ to bo ehjoyed by his descen- 
. dhats in pdipetnit^ so long as the race continues,' and 
^he leavdichildreh and'childien of his male children, it 
vrill.be cBnded among therii equally, and no preference 
scP^^t^lKtwn to the'toidtMrover .the female, because the 

dedhred thi^ equally entitled. But the 
bhllfBnp of females are npt reckoned among the lineal 
deddeAdantratsohldhiig to theapproveddoctrine. Snch 
alsb^#«nld have bpen the ease if.dm property left had 
been a lmqile8^dbsmm^ t>f an i^ppipriation; and it has 
been ruled' acmm^^g: to 4his dOjBtiine, .. because the 
descendants of danghtem are.t.|}ot the lineal 

descendants'^ of»that^'mtoh Imeage h^ng derived from 
A feiMie can-the Ihther, riot the fiiotber/v Females are ndt 
Sor of on eft. tiotopetent to assnhie'fhe of snperior of an endow*^ 
donment ment; and'suoh an act is at variance^th the usages 
of the countty, because it-is dm duty of the superior to 
instruct and guide his disciples, to teach his scholars,- 
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and to k^p contmua^ in private and 

in public, and this canopt be done with propdety by a 
woman, whose duty it U to live x^red and secluded. 

Q. 3. In the giant obtained by Ifyeaoel Islaw# Ae 
grand-sen of ..^oQhpmtnnd pinleeq, it is stated that the 
offices of trustee, notntrdler and SfUpeiior of the endow> 
ment is.continned uidpoafirmedin hue and his o^pcing. 

Under these circumstances, do. his daughter and the 
son of his daughter fall under deamination of 

Oflspring? . , ,, . ^ , 

i 

It' ( 1 , • J . I ■ J . 

R. 3. The grant obtained hy Fyotsool, J^laxn restricts The oincea or 
the offices of superintendent, contr«dlemn4 supador ad* de!^Md ra¬ 
the endowment to him and bis <^pring<. His danghter 

IS enumerated among bis onspring, because that isa.ge- man’a ofi*- 

ncral term, and includes both sons,.ai)djdanghtera equal- 

ly ; but she is nevertheless excluded from the operation daughter can. 

of the grant, which provides for ^ :peBfoBnance of the beingaft” ’ 

duties of superior, to .which she 4s tosompetent. The 

son of his daughter is alsonxchided* according to the being ortho 

approved doctrine, because the mtpsesshm ‘*ol6pdiig 

a person’’ ap{^es to the person ^m whom the lineage 

is derived, and tiie. danghtoi’a son does QOt derive Ids 

lineage from his matmnal grepd-father, but from his 

own father; as appears fimm the 4 vbtn^etru»yrr“I have 

appropriated dds Imid tor dm benefit ef my son and my 

son’s son: the son who is toe israo ^of hia loins, and.the 

son of his son, whether Using at thsr tiine of toe appro-; 

priation or bom snbseqnantly) will toke possession, for 

they are both equal to. poiut ofdriight; Imt a descendant 

lower' toan ,two ganeratiima .pmmotiparticipate in the 

possemion, nor cap tim sons ef ldaag^rs;^ agreeably 

to .toe approved doctrine: accordii^' to . which cases 

are nded-’l :0niei^ same opinion is maintained-to toe 

Moheet*oo'Surukbsee. 
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Q. 3. It appears that Shakir Ali Khan conferred on 
Moohummud Rufccq, the spiritual care and direction, 
the superintendence and charge of the scholars of the 
institution, and indigent persons, of the endowment, 
together with charge of the seminary and endowment, 
and the dwelling-houses attached thereto; and also 
conferred on him the office of preacher and lecturer: 
and having constituted him Ms sole successor, vested 
him with plenary and absolute power therein. He also 
divided the appropriated funds assigned for the main¬ 
tenance of himself, his descendants and family, and 
gave them to his son Moohummud Rufeeq and others. 
He, the said Moohummud Rufeeq, at his own request, 
obtained a grant of the offices of trustee and superior 
of the endowment, restricted to his own offspring; and, 
having assigned more than half the funds appropriated 
for his own maintenance, to the use of the endowment 
and college, and to the support of the offices of supe¬ 
rior and superiptendent, died. Under these circomstan- 

* 1 

. ces, are the offices of superintendent and superior, 
legally restricted to the descendants in the male line 
of Moohummud Rufeeq? and can the grandson in the 
female line, bo enumerated among the male offspring or 
lineal descendants of that person ? 

A female is R- 3- Although it is allowable to confide the trust of 

the*office of^ a pious endowment to women, as well as to men, yet, 

■uperinten- in this case, it has been clearly ascertained, that Moo- 

•ndowmrat. hummud Rufeeq caused the offices of superior, and 
superintendent to be centred in his own offspring exclu¬ 
sively, without making any distinction. It is necessary 
therefore, that all the duties should be performed by 
one person,'but, it is necessary also that this person 
should be one of the male descendants of Moohummud 
Rufeeq, for, as was before mentioned, it is,pot custom¬ 
ary V> invest females with the of^ce of superior of en> 
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donments. The grandson in the female line cannot be 
enumerated among the ofl^pring or lineal descendants 
of Moohummud Rufeeq, as was shewn above. There¬ 
fore, according to established usage, he, of the male 
offspring or lineal descendants, who is most worthy, 
will be entitled to succeed to the offices in question. 

CASE V. 

Q. The inhabitants of a certain village formed a 
subscription among themselves, and having collected 
the sum required, built a mosque, accompanied with 
suitable places of worship on the ayma or rent free 
lands, of a certain Fakeer. Hate the builder's of these ‘ 
edifices a right to appoint any other Fakeer to collect 
the offerings there presented, dr has the Fakeer, on 
whose land the edifices were built, a right to make the 
collections and to exercise generail superintendence? 

Supposing the builders to have the right of appoint¬ 
ment, has the son of the person appointed by them, an 
hereditary right to succeed to the office of superinten¬ 
dent, on the death of bis father, or have the builders in 
such case a right to appoint anoti^er successor.. Sup¬ 
posing the Fakeer to have theri^t of superintendence, 
on whom will the office devolve on his death; on his son, 
or on some other •person? 

R. Both land and building are included in the term Case of a 
mosque. It ’ is neither simply land nor simply building, Ae'** 
but it comprizes both. 1310 land'ls the chief part of it, 
because the foundation of the mosque stands upon it, 

and the superstructure is dependant on the land. Un¬ 
der these circumstances, without the consent of the 

• 

Fakeer, who is the land-lord, the building cannot in the 
legal sense be termed a mosque; because no one is at 
liberty to erect a building (m the land of another without 
that other’s consent, and if he do so, the Law sanctions 
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its being, ra^ed to thp ground l( jde Fakeer, who is 
the llEind-locd> consented that the subscribers should 
build and endow a nHosque, an^ appropriated his land 
for that purpose; in this case the subscribers and the 
Fakeer are participators in endowing, tiie. mosque, the 
former by contributing the building, and tiie latter by 
contributing the la^. .. He who makes the appropria> 
tion has the patronage of appointing a superintendent; 
but as in this case they all unite in making the appro¬ 


priation, the patronage is vested in them all collectively, 

not individually; and the Fakeer and the subscribers 

( 

must unite in nominating a trustee, for the purpose of 
collecting the appropriations, offerings, and other profits, 
and applying them to the use of the endowment. If 
the Fakeer had said to die subscribers, that he was 
a poor man, and not able to bear the expence of erect¬ 
ing a mosque, and had requested them therefore to erect 
one on his ground, for his benefit, in order that he might 
endow a mosque, and the subscribers agreed to do so; 
in this case the building is the property of the Fakeer, 
and he alone is considered the person who makes the 
appropriation. The 4ght of appointing q superintendent 
in .such, case, rests with him, and after his death, the 
right devolves on his heir. Under these circumstances, 
if the subscribers have built an edifice on the lauds of 
the Fakeer without his consent, let them either present 
it to the Fakeer for the purpose of its ^ing appropri¬ 
ated and' endowed 1 ^ him as a mosque, or let them 
raze ,it to the gpround, because no per^n is at liberty to 
build on tho land of another, as was above stated. He, 
who makes the appropriation, has the right to appoint 

a tntstee, and he may appoint whomsoeveir he likes; 

• • • 

and after him his heirs. Authorities; Kazee Khan ,— 


“ The appropricktion of a mperstructure without its 
basi^ is not fdlowable; an edifice independently of its 
foundatiw 19 not a mosque!* ShurM ViqayUir-f* If 
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any one t)uild or plant on the land of ttnother, let the ?!>• PBtro< 
thing built or planted be razed or rooted out” Khiza- "ndowniontin 
nut-ool Mooftieen, — *' He who makea the appropHatioi) nested, 
has the patronage of the endowment; after him hhi 
executor, unless they are excluded by being or becoming Exception, 
profligate; in which case they deprived of the 

patronage, which will be vested eHi^here; but it will 
revert to them should they return to virtue, and if, after 
having appointed a superintendent, the founder desire 
to remove him, he. is at liberty to do so, and assume 
the superintendance himself.” Hidaya,—** If a peraon 
usurp land and build and plant thereon, he will be 
desired to eradicate and raze his plants or buildii^s. 

The patronage is vested in bitu who makes the appro* 
priation, and after his death in his heirs.” 

CASE VI. 

Q. Roushun Shah, died possessed of it cemetery and 
an Imambara, leaving a son and a dau^ter, the defen¬ 
dant and the plaintifl* in Ilie present cash. It appears, 
from the defendant’s admission, fhaii bn the'"death of 

his father, he took possession of the aforesafd property 

• \ 

and realized the sum of one hundred and fifty rupees 
by permitting the performance of the rites of sepulture 
in the burial ground ; part of which sum he laid out on 
buildings attached to the ground "and on’ ‘charitable 
purposes, and the remainder of^ich he applied to his 
own use. The law officers, oin being before consulted^^ 
declared that unless the property in question had been 
formally appropriated as touqf, the plaintiff is entitled 
to a third share of it; but it was not distinctly stated 
that she is entitled to any part of the property in 
dispute, or to any part of the profits realized therefrom^ 
and if so, whether her portion Is to’be deducted from 
the gross receipts or from the net profits; theplainti^ 
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alleging: tliat her consent Tras not' obtained to the 
expenditure of the’ profits. 




Cemeteries thut the ovmer the cemetery and of 

and religions the Ithambiira cdnv'erted«the former place into a source 

Inherll^ie, P®rs6nal profit, Jv^pefinitting the bodies of strangers 

not umif. to be* buried therOTOr a pecuniary consideration, in the 

manner of sale or hire. ' Legally, therefore, such places 
arc fit subjects of transfer and inheritance, and should 
devolye on all the heirs of the former proprietor. The 
plaintiff is further entitled to obtain her legal share of 
the pibfits, after deducting such portion as may have 
been actually expended Ln the manner fitted by the 
defendant.* 


. 11 




CASE VII. 

Q. Is it permissible according to Law, to make any 

r \ A • I ^ 

division of the landsi, or.' distribution of the revenues 
belonging to the shrine of a saint, or should they re¬ 
main in the .exclusive possession of the superior of the 
endowment? 






R. If’the revenues belon^ng to the endowment be 
'derived from lands or other property, which admits of 
the realization of profits, without detriment to their 
source, the app^priation of them, to religious purposes 
inUstbe'i^'ousider^'as inte^nded for the consumption of 
their prtduOe Onli^/lm'the other hand,*if they consist of 
other pfop'ei^,* such as money, or food, th^ are held to 
'be' of ifhe nh^re of pious'’oti^hgs, and charitable 
'^(Sdnhtihhid. In th6 roriue^ descripidon of property, the 

ertOtedUl optaioai'ij^^eiUs 4o lie Miterteisea that aU propetty 
,;.dettipca to r«UsloM,.purpose,n<cess(urily partakea oC the nature c/an 
' tedoWioent; btiV w'polbtof fact; nb^piDp«rty ehoulabb considered as 

the doubtlins 

under the.errpIbpQS im^suofi here alluded to that the abote QuesUon 

'-^aS*p|IW» 'a.. , , / . , ■ - 
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right over the produce only vests... Xn the la.t^nr» the ap- > 
propriation is considered to co|ifc^ lu^^absolp^, right to 
the thing itself. Charitable donations should be distri¬ 
buted among the heira of Ae d^arj^ saint, who have 
charge of Ae end^imw^ a^ iC thej^e, h? hone, anaoi^ ,, 
the servants of en^^nt/al^ pf tly? : 
endowment belong of right, to and shpuid be 

distribnted among Aem^ bnt^the j^^s of Inherltancp 
do not obtain in thm sp^ef . pf distrihution. On the 
contrary, all j^heirs take pef capita, that is to spy,^^ 
profits will be inade into as many shares as there, are 
snarers, noi^wiU the ppraon^pf one be greater j^ap. that., 
of another, supposing (liem ^ j^‘^e eppal m kpowlpd 
and piety.' This doctriiie is" mafnti^ni^ in thp.fliphxyo. 

The Offerings which people present at the shrines of ogerinBa 
departed saints belong to ,their. heirs, and it is neces- 
sary tffat profits So accruing, should be distributed among to thr> decena- 
them alone, and the sharo of oUe Si^^iiotf exceed that *** * 
of another unless'tu a cash Pf snperipr !khowled|^^* and . 
piety. If tliero are ho heirs, the servihts attached, to And in their 
the establishment Wve'a right to ihe ofl[eririgSi and if 
there be no servants, they should be distribute among the esuhiisb- 


retpipresr 


meiit 


these cases, that a tnistee or sdderhstendent should 
be appointed, as^ to ^ard e^ainst any ipisppprp- 
priation of the procleeds^as to pir^nt, aupntes arising 
among those who are' jus^y 'i^em. Tho 

anthority of a snperlntedein 'j^uastpe 'is iesml, spp- 
posinghis nominatipii tp,hayo. 'acdPiespedlu^ 
all the heins. Therp pf ppi- 

nion as to the of an‘i^^ipti^t which pmy 

not have been <»nfiiru^^y tho"jf(d or by 

judicial auihprityi(s.‘.l%o author of tho iUoozouViri, in 

the chapter treatu^ e bP^^S^^^' 

the pensons ent^e fp ptu^dpate in tho profits of an 
appropriation inPnld join m ndeb^ting a supeiint^ 
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dent or fhistee, witbd^ referMice ta the ruling power 

Biiparinten- judicial atitlioritif; Ihit'aneient authors do not recog-; 
danl by whom nize the legality of such a ttust. Modem authorities, 
Elected, hoi^ever, concur in the opfinfon above quoted, by reason 
of the oppression and extortion so fr^ueitftly practiced 
by modem rulers. ’It is bettbr therefore that the whole 
I'ratefttity shAild' uitfte in 'Meeting a superintendenti 


a . I * 


' ’ CASE VIII. 

Q, i. What in the nieaning’iof the term Mootutoulee 
or trustee, and is the Towkeiit at tmst an office. If it 
be an office, for what purpose ^as it constituted, and 

* is the pOSsWsion of the trustee in virtue of proprietary 
light, or on what tenure does he hold the property ? 

« 

R. 1. The meaning of the tend Wugf or appropria¬ 

tion, mast hie defined before that of Mootuumlee or trus¬ 
tee, and at trust. Wuqf is this—a person 

makes an offering of his property to certain worthy 
objects, fn order that they may derive benefit from the 
enjoyment of the profits thereof; and having done so, 
it; becomes incumbent on*thc founder of the appropria¬ 
tion, in the first instance^ and, secondly, on the ruling 

“poww, to’appoint sduie particular individual to take 
charge of the property appropriated, and to prevent its 
being improperly alienated, or appilied to purposes not 
' in the contempla!tion of the appropriatdrS. The officer 
so appointed^ either ty tfie 'irulmg power or by the ap- 
propriator^ is tfcrinCd a ltdzir ahd Mootuumlee or super¬ 
intendent anff trustee. From this it is evident that the 
ilfohiut^ss 'is 'aif bffider w it is to attend to 

^e due di^butioh of rito ^tieCds of an endowment, 
ibiiufecjit is the terin applied to thi^ffice. Of the fact 
Of tiie office of of its being an office, foe legality'of removal andap- 
iloSet" pointment of foe p*3diis < fiffing ii famishes sufficient 
'J'iat. proof, ft is stated In' foe Hicfc^^, at the conclusion of 
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the chapter on appropriationa^ that ‘Mf an dppropria- 
tor who reserves the authority to himself, be a person 
of infamous character and unworthy of confidence, or 
if he constitute another of bad character the trustee, 
the ruling authority may take the appropriation put of 
their hands.” From what has preceded it is evident, 
that the possession of a trustee or superintendent is 
not in virtue of proprietary right,, but merely for the 
purpose of securing the attainment of the objects con* 
templated by the firander of the appropriation^ The 
trustee, nevertheless, if he belong to such class of per- 
^ns as are entitled to participate in the benefit of the 
appropriation, will not be excluded from a share. , >. 

^ it 

Q. 2. Several villages and bazars were appropriated 
to the support of the. shrine of a celebrated saint and 
his descendant. Thme are twenty persons belonging 
to his family, of whom several have children and gtand- 

childrcn; others are childless. Under these circum* 

• 1 * 

stances, should the profits of the villages, fltc. rmd the 
ofierings made to the tomb of the departed saint be 
divided exclusively amoi^ the twenty persons above 
mentioned, or should any portion be giyen to their fa* 
milies also; and if so,, in what manner shil^d the profits 
be distributed? 

B. 2. The profits of the appropriations should be' 
distributed equally ampng the twenty persons menti¬ 
oned in the . question. If any one of them die childless, 
a proportionate increase will be made in the shares of 
the survivors. . Thev, children of those twenty indivi¬ 
duals will'not be entitled to any portion of the profits 
so long ^ as their yeapectivjg ancestors survive—^but, on 
the death bf any one of . the ^eqty persons, his family 
will receive such portion as tfie deceased received dut- 
ing his life-time. They wiU,take per stirpes and the 
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Ei^t tat itp* division amop^ the^iiselves ba per capita. This 
doctiihe is mi^tainM in a vane^ ,6f Law authorities. 

It !•' ua<t'#0^-" K 

tmoBffMTdrai _ ' , *« i' 

gfftnteetuid person made an on the con* 

ttS’fcSS. <Iltt*>. and 

bis 6n)9priiig» ^l^ratipipi 

each branch *6lr^nhai^ 4»cendan w0 share alike. 


whether consisting of pnc individual or of many per¬ 
sons; and the profits ww'be enjoyed by the descen- 
danhi’iri’diiS‘ma^hr 'fihtil-''ffie tfne^ bi^dines extinct, 
the nee^'fieacraidatt&'c(^tiniiing^ delude Uie more 
distaht whose fiacditoltr Ute' aliTe i ahd oh the death of 
one ancestor'w;i^^,' his' famfiy succeeding 
to Where one of the sha¬ 

rers dies childless his portion goes to ehetease the joint 
stock, and^when the whole lineage becomes extinct, 
the ahihopiriiti(^^A'ohld devOte^ to the' behefit of 
the pooir.’^. So‘aisW#%^ktflioh^ ih tiie second 
chap^^i^'fiiV^f a^^re||ifia^l^; W passage is cited 
fioita the ' J^iihi^ .^^^llowi^ efiect:—" A person 
ihalces httApprojj^tthn jh favor "df ^ lineal descen- 
dieaits 'Who .ade ten Ih hhmber ; Sb‘iong as those ten 
reihaih“4l^^|?fh^*^i^ • eaish\,^ ehtitlel to an equal 

(lirthenf die^chil^^, and two die 
leaving t^dioh^ end a 'ffisputl arii^ between the four 
8d?^v^6to''*ahd*^l&e' chd&en 'of, two W the deceased 
«haii8rC p^^ appropria^on should be made 
info 'Irix ^rtioi^>'hf whiOh fiTe fonder are entitled to 
fbnrandth^l^^ttr,^,,,,.^ . 

. jt - \ 

Q. 9. lio ^ httde palt 'Of the^ iibdhSy, receive a por¬ 
tion’ ectoal td''Or'latgdr than tS^fl^ivahle by the fe- 
male part? -- 


, A 




llJ 

Ss.h ' 




. R. 3. The ^hghtem and sons are entified to equal 
shares of the appropriation, provided &e profits thereof 
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were not restricted to the male descendants. In the Mde nd ^ 
second chapter of the Auhmgeeree a passage is cited 
llrom aSoH^rcQ-ool Wnhaj to the following effect l^f 
a man say 1 have appropriated this property to my male 
and female lineal descendants, his o&pting, whether 
sons or daughters^ will equaUy participate.’* 


' dilSE IX. 

Q. The Guddee NisJffen or snperi ojj yi: ai^ endow¬ 
ment having died, one of hu disciples sqp- 

ceeded him ip the office of superior.. Is snob disciide 
alone entitled to the whole of the estate left hy the 
deceased, or have the other disciples also a right tv 
interfere in the management? 


R. Property belonging to an endowment is legally or snieession 
subject to jthe contronl of Jhe ruling power. It h| not 
liable to claims of inheritance^ not <ian it be transferred $heen or 
by gift or otherwise. The appointment by ^e deceased s«penot. 
of one of his disciples to be Sujjada as his 

successor, had allusion to religious matters and spiri¬ 
tual benefits, without any reference to temporal concerns. 

The representatite of the deceased, in, this instance, 
cannot be considered as an heir to property; for there 
does not exist any cause which can confer upon hi"* a 
right of inheritance. If it be tli|e pleasure of the rjaling 
power to make the endowment n subject of inheritance. 


• I hare not been able to meet with any Enf^tki word exactly conea. 
pondiog to the tenn ** GtuU*t fiithen^” That which 1 hare need appeata 
ti> me to approach aearor to the meaidng than any other term. The 
KDaSUt »e/S^eta ia>the carpet mwhiclt the MoolAunmnSana kneel in 
the act of prayer. The meadng q( the tarn Mods which u 

•yMnimoMwiffi Gaidee JVtehcM, to fhoagtrenhy Meniaafcl: "CMuidetu 
in tapett loeree precer peraetnnu tUUvu prmUMut etUuttt" ThU ofloar 
if frequently confounded with the MtotuieiiUe, that is the trustee or 
superintendent of the endowment, al t ho ngh they are quite dia^t; the 
one hayi^chame of tM apiiitaa],,4|wq|lhf(of the toovoitl aSbIra of 
the eedvwitieiit* The once of^nietM mey be held bj ft woniftii^ 
d«Ue» JDfty be di »ch| MiB rt by ifimeu the oIBce ofMperior 

requires pecoluUr penonal quailihhitioiuie 




3i4 


Precedents b/Hendouments. 


a nevr grant shonld be issued, in which case all the 
heirs will inherit in proportion to their respective shares. 

. J.. 

CASB X. 


Q. A person having been in possession, as superin¬ 
tendent or. tnistee, of a religious endowment, died, 
without nominating any one to succeed him in the trust. 

it . • 

Ofi Ids de%A ms sons Olaim tlte property in question in 

right of iig^wlll^ce. Under these circumstances, is the 
property a n^ubject of distribution among his heirs, 
and if not, to whom, sliould the care of the profits be 
entrusted ? are all the Ihree sons of the deceased super- 
rntendent equtdly entiUed to claim the trust, or should 
it bo confided to one alone? 


Of suceesgion . R. No right of i^'mtonce can attach to the endow- 
* or property or appropriation. Consequently, the claim 
Superiuien- m inhejnt^oe preferred hy - the sons of the deceased is 
*‘*’°*' totally inhdmissiide., liie superintendent having died, 
'Without having nominated any one of his sons to suc¬ 
ceed him in the' trust, it is competent to the ruling 
pjWer ^pr the. judicial authority to appoint to the trust, 
one, or if necei^ary, two of the sons of the deceased. In 
conierring the trust, rpgard should be had to superiority 
of qualifications, and, supposing aU the sons to be equal 
in this respect, respect should be paid to seniority.* 

. * It is not by necessary that tho tnut and superintcndanco 

should be contiBued th die fhhdly of tile person oricdnally nominated to be 
the ifeelMdeer.lt iiauoflke of,Ik iwiM^ nature and not heritable; but 
it has oeverthelen been usual to prefer (cor^erieporiM) the late incum; 
bent's Ihxnily to pdteonB irho itd entirely atranleri. 



Precedents of df^ts and securities. 

ft 

n 

^CEDENTS OF PEBA^ A^D SECURITIES. 

' OASB1. 

Q. The heirs of a person, who died inrolved in ddbt, 
have signed a document renouncing all claim to the tn^ 
heritance and declining to interfere with the estate, ih 
consequence of the incambranoes excOediitg the assethf 
which fket has been |troTed. In this ense^ siKndd ttfere 
be any preference shown in satisfying Ae daitns 
those creditors to whom the debts were contracted ht all 
earlier period, over those to whom the debts wAtc con* 
traded at a later period? and is there any difference 
prescribed as to the order of liquidating the debts of a 
simple contract creditor, and those of craditois holding 
bonds or promisiory liotes of tho debtor ? are there any 
circumstances which datitle onC creditor to d |>Teferdnc6 
over another, of are they aU entitled to Cqual cefttside-^ 

ration in the distribution of the assets? 

• 

R. If the assets of the aecealedVeitoto a*e hht Wf- 

ficient to ansT*«r iitt legal demtihds, and there he many assets of ao 
creditors, they Ah entitled to ahtlsfaction, in pfdpor- 
tion to the amount of the debt* due to them teepee- ^ 
tively; in other trotds, he to whom ft greater eum indue feral destri^ 
will dbtain a larger proportion of the assets, and he 
whom a less sum Is due obtain a stnaller proportion. 

EqnaHfy ^iU not be observed, where some debts are 

greater than othew} but whether the deH h® 
on simple contract or on a promissory note or bond, 
and whether it has beta contracted at an earlier or 
a later period, are matteA which do not at all affect the 
of the respective creditors. The only difference 
is, that the liquidation of debts contracted or acknow' 

2v 
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ledgi^^oii. a ^eath-bed sickness, should be postponed 

A * 

until afiter..the,satisfaction of such debts as were con¬ 
tracted by the deceased at a period, when he was in 
health.* 


* % t 


CASE II. 

Q. A person was indebted to his nephew in the sum 
of fo^y^he tupees. All his property consisted of ten 
‘heegolu of' land. 6n ,his dea.th-bed, being of sound 
^disposinA mind, he directed that two and a half bee- 
gahs of the land should he set apart in satisfaction of 
the above debt, and devised the remaining seven and 
a half to his wives, as a Hibba-bil Iwuz, or gift for con¬ 
sideration, in satisfaction oj^ their claim of dower. The 
deed containing this disposition of his property was 
duly signed and attested; but the creditor above-men¬ 
tioned was no pai^ to it. He died about six hours 
a^r th(^ ei^ecution of the deed. The provisions of 
such de^ bein^-prejudicial to the creditor, should it, 
according^ the Hoohnmmudan Law, be upheld, or set 

• J »*’'**''' '* ' ' 

aside ? 

] 1 






1 » •• 


A debtor on A-’^ersob durihg health cdhtracts a debt to his 

Jiis death.bod hep&ew,"and atiao to htt trives, and that person, dur- 

«r othewUo* ihg Ms last illhisss," devises, by a Ht00a-6t7 Iwuz, or 
Riienate his gjft consideration,' to his wives, in satisfaction of 

the prejudice their claim of dower, seven and a half of the ten beegahs 

of a creditor, lyhich constitute his sole property, and sets 

* * 

apart the remainiog two and a half beegahs to satisfy 
his creditor's debt; and having executed a deed to the 
above effect, dies. Under these circumstances, if the pro¬ 
perty set apart for the creditor be nOt sufficient to liqui¬ 
date the debt ‘due to him, the Hibba-bil Iwuz executed 

* I ^ t ' 

by the deceased will have no validity, according to Law> 


* See Pria: Debts and Scenr: 3. 
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The land mustbe sold; and the proceeds proportiohally 
divided between the creditors the wives, according 
to their respective claims.* ^ - * 

- .i. 


CASE III: 


Q. A person being , involved in debt to an amount 
larger than bis property is capable of satisfying, ^i^s, 
leaving a wife, who, on his decease, claims lier dbwbr 
out of the cs^tate, and otlier creditors come forward wfib 
claim to have their debts satis%d frpm^the sa^e.so^e. 
In this case what is the legal course to W adopted? ' 

® . .i! “• i- 


R. If the property left by the deceasek' be inadequate A mortgai^e 
to satisfy the demands of dl the clamahts or creditors, 
a pro-ratd distribution muk be made among them. The 
Law, makes no distinction between a debt of ^dower his debtor, 
due to a wife and debts due to othA creditors. 

• * ‘ • * a ^ ' V' * ' r h 1 j- ‘ I ,J 1 I » <v 

debts (contracted in health]^ are of equal validity, ex¬ 
cept thoseof mortgagees or j^a^ees, ^at.is to say, per¬ 
sons with whom the property of the deceased may have 
been deposited in mortgage or pledge. The claim of 
such persons are entitled, to priority,they^|u:e.au^o- 
rized to satisfy their own d^ands put of, the propofiy in 
their possession j , after yrhich the surplus (if any. should 
remain) will be divided among the other claimants. 


• t, ' *. 


* It IS a rule in Xaw ^hat debts are claimable before lejfaciee^ ana 
that an acknowled^cnt of li dcd>< in favonr of tlrhelMl^iiDileB a i^ga*. 
cy. In this case the a. debt to bis wivm 

who are his heirs, consequently his spcciail acnowledginent in their 
farour is of no avail, but they are enHtteiib« Jiroportional shave of the 
assets in common with other creditors. Had the pemns in whose 
favour the acknowledgment ^as been' strahgm -even; still the 
disposition wouM not hay^ IrqUed them^^^r wouldv^y have Iraen en¬ 
titled to any preference jo the liquidation of their claim, because every 

disposal of piopertj^^'oiA ^Mth4>ed Is consideieitana legacy, which; 
cannot extend to more than one-third of the estate, and the satisfaction of 
which must be postponed until after the liquidationof debts. See. Prin: 
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This ppinion is in Cj^qfi^ity with the Kifayq and 



« 


1 


• > « 


i 1 


Q. A Mooankoaun. point of d^tb, no*; 

minatM ji perwn tp be pf ^ minor c^ldren 

and matm^er of ,1^ Jipnses, lands, and oAer property.. 
The pp^pn, np pppoin^^? borrow^ spme ^oney during 
the npinon^ of tim chii^ren, for thp purpose pf defray¬ 
ing the bglaapes^ pf ,,j^vermpae^t .revjsnue that had 
accrued op their estate. During the minerity of the 
children, the debt was hot repaid to the lender. If, after 
their a)ttaipii^..fhe i^. oj^ m^prity, the lender should 
G^m Ms doe fropi d>ei^ a^d from the guardian, from 
wl^om wiUl he receive it, fr^ tixe gpardian or from the 

wards? 




I * r >- 


f". li‘ 


^ 1 4 


y/bj's'cr*'^ 

tr»ctedbya 1^8* fs those who 

guardian. ^^re u^ors, ^d |t ^ proye^ due wi^ut any appea¬ 
rance of i^ud or ^acb pf itiwt on the part of the 
guprdian^ be wi)l. reppyer from yyards. It is held in 

land-tax, wl^ch ipeans ^e. goyeycunenl revenue, due 
from the estate, it is legal and allowable for the guar¬ 
dian to contract debts, on behalf of his minor ward; 
because the guardian contracts a debt for the benefit of 
hie ward, aqd the f^servation of the' estate, and ap¬ 
plies the inoney to Ad necessary purposes of Ae ward. 
As the debt' of fho Otedf^br was i^ot liquidated during 
their minority, and as, Aey have now grown np and are 
of fall age, this debt must be paid out of Ae property 
' ' of the w4^s. Of wiuch t^ey hra how seized and m pbs- 
session.f , "* 

*8e«riiiis D«bto And Sffonr: 90. t ISea Prin: Debts and Secnr: 6. 
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Pffindents qf dehU 

■'CAiSEVv ' -J .-■ ■ ' ■'■' 

' * ’ * l' * 

Q. A person sues die. vidow %nd soii of alanded 
proprietor for a portion of the estate left by Uie deceas¬ 
ed, in satisfaction of some unal^nsted claim. The wi¬ 
dow plehds that hec hmshaaii made td her hy deed 
and pnt her in pqssession oftxis entire property during 
his life-time, in lieu of dower, tinder tlieso circumr' 
stances, is the r^hole property td bd reservpd in satisfac¬ 
tion of the dower, ox is thfe claim on this d'^cqunt to be’^ 

considered on a footing %ith that on adconnt pf other 
debts? ' ' • 

* 

Tl. A claim on acconnt of dower and claiiffs dp, ac- or a debt ac¬ 
count of other dedrts, are imtitkd tp equal consideradqu OTTdelS* 
iu the order of payment OJdt Icif the aeisetS, exoejpting 
a claim on account of a debt which the deceased may' 
have acknowledged during his fest illness, and which 
he is not known to have hond jUda cohbchcted- Such 
claim should not he satisfied hefbm t^e other debts are 
discharged. Bqt if as aj^ars to bn established in the' 
present case, the property whs inade over to the, wife 
and taken possession of hy her dp^tog her bqshand^S life¬ 
time, it cannot with propriety bn termed the estate of 

the deceased, or be considered available aa sncl)* 

* » • 

CAiE Vl' 

Q. A debt havi^ been,acknowledged in the aamc| 
bond jointly by two j^rs(^n8,,and o|ie of Jtheni subse¬ 
quently deceasing, is toe wbofe debt recoyer^le from 
the^ujryiyingobl^rX. ,y, 

B- V the PAttifS; wfeq .iPmad iq m^peuting {he bcpid,^ ‘3“^^ 
each participated in top loap, a claim to toe whole AYUl{,”f"liedebtoi^ 
not be maintainable against the surviving obligpr* He 
will be responsible for his pwn hsdf share oply. The 
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Precedents of debts and se'MritieSi 

chapter of 4he Dc^riir-ool JunkMr'f irtiich treats of 
loans, contains antKoritjr (br this doctrihd’ 


‘ I 


-' *»• 


A4 


CASE Vft. • 

0 • 

Q. A and B sl^' names to an undertaking' exe^' 
cuted by C and D, as suidtirafor ihe pdncfuaif payment 
by the two latter'of A debt due by theinl according to 
instalment ‘ specified in the undertaking.' On failure 
of the-engag^ent, the creditor sues A, B, C and D; 
and obtains n deem against them collectively. B. C and 
D abscond, but A. being arrested in satisfaction of the 
judgment, pays the whole amount of the debt to the crc> 
ditor, to recoyec which sum he now brings an action 
against the heirs of B, his co-surety (B having died) and 
C and JO collectively. Under these circumstances, will 
an action brought by the surety who has paid the debt 
lie against the co-surety and die original debtors joint¬ 
ly, and will his claim against the heirs of his co-surety 


VT 


be valid according to Lawand supposing his claim to 
be valid agaiimt his co-sure^, or the representatives of 
that person, notvnthstanding the existence of the origi- 
nal debtors; and,- supposing the secunty bond not to 
specify for how much the sureties were to be responsi¬ 
ble respectively, what portion of . the debt will be 


dcraandable from the estate of the cA-sarefy' B, and 

* ' . » I t .t c “ f J' ■ i • ♦ ' 1 ) « * * » , 

what portion from the original debtors C and D ? 

^ * ' ' * ^ *' ''t < Vj ‘ ‘^ « M I . I' 1 • ’ 1 <' ■ I ' ‘ * 


i, 




Case of two R. The. j^ction .brought by A, (toe surety who paid 
ind* *one**of the debt) against too hein^ of B, his deceased co-surety. 


* This doctdoc seems c<mfbrmab1e to the Roman Law, by which, when 
seYohd' penons contracted ^aii obHgitloftJdntljy each was li^le for hie 
own part only, unless it was particularly stipulated that they should be 
bound in saUda; but this is the revene of the English Lait, aecordlug 
to whM^, an oUlgaUon contracted generally by several penons is ajoint, 
obligation, unkea l^re is sometUnginthe nature of&e subject to in¬ 
duce a diforent consti:uction„ and render it several in respect of the 
separate intere^s' of the contracting patties.—Eoess on Potkifr, No. 
11.^2. See Prln: Debts and'Seenr: t. 
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and against C ^ aq4 Q jointly, nejll lie, provided the then being 
heirs realized any auets from the estate of their, ances^ 
tor. The original debtors ivill, in the first instance, be debt 
liable for the debt, but* io the event of tbeir insolven¬ 
cy, one moiety must be discharged by A, and the other 
moiety by the representatives of B, if they have assets. 

The Law is, that,w^n two persons become sureties in 
solido for. another, half of what the one pays is recove¬ 
rable from the other, and the whole is recoverable from 
the original debtoiv because any pajiinent made by one 
operates in ah' uh^e'dned manner for both. Of two Of one of two 
sureties, if one. discharge the entire debt, and then come 
upon his co-surety for reimbursement of half, *^hd thej?^ doM mU 
afterwards unite in suing the principal debtor, it is the of it from hu 
same thing as if both sureties had originally combined 
to discharge the debt of the principal, one..of them in 
person and the other through his agentaccording to 
the Hidaya,—** Whatever payments either of the two 
may make are made in an undefined manner on account 

Id f • f 

of both, and the person making such payments is entit¬ 
led to exact the half of them from the other, and then 
they are jointly entitled to exact the whole of what has 
been paid, from the principal, since they paid die same 
on his behalf; the pne making the payment immedi¬ 
ately from himself and the other doing it as it were by 
substitute." But if the surety can recover by exacting 
restitution from the principal debtor, previously to his 
preferring his claim against the co-surety, he shopld 
exact the whole amoniit firom the principal debtors. 

According to the TVefotea Auhmgwrw,^** If he can 
recover from thp principul ^ before proceeding against 
bis co-surety> let him exact from him (the principal) the 
whole thousand.*" ‘ 


. * The general x«le is that where two persons are joint SMnrities for' 
the payment of a debt and one of them diO 0 | the survivor ^111 not be con- * 
•idered as surety for the whole debt Sen Prim Debts and J^cun 4. 
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CA^fi Till. 

Q. A copy of tfae by tfib dfcfend- 

Ant, dated the ikh df Jiiaiitdei’dbskilie lSXj9, and 4 
c6py of the ag^^ment'eieidted by Andop Singh, dated 
the S^d of tiih ia&e thotith ftfid year, and i copy dfdid 
ehgagfemfetit fehtfefid ifittf iby*tiih plaintlfF and others in 
favoiii- 6f the detente, hgirei^ag fd the lease in 
the event df the ftbhik Adi repaying Cbe tiibney borrdtir- 
ed; being hhdt#^ to Ibe Kazee of the eoihri, he tras 
kiiiked ddi^thei!', iiidi reletenee td ihdse ddctuhents, the 
iransdetion edald be cdfistdeted in the light of a tnort* 
gage thl:eh With a View to dstny? 

■ ^ ■ A ' ' 

dlkii kktato . Q, On kh of the three docnniehts, it ap- 

mSS»“ for liehft that the Idilbbre, toeationedin the question, gave 

the uquida. ^ assigDut^t' to the dolkhdant on the profits of an 

tionofaipe* “ i. ^ ^ „ . . 

ciflc debt, estate to etidure Itotn the beginning of 1212 A. H. to the 
diid of 1814 A. D. dta aecbunt df the sum of 225(1 Rh- 
pees, paid In advice by him, which was found to be 
due on an adjqsthic^t df the actkmnts of a former lease. 
The estate Was In the dattird of 4 nioitgage, and it was 
sttpniated that the profits sfiotdd be en^loyed fOr the 
reduction of tfie prlndpa! = debt. But the defendant. 
Who was the assignee knd in possession under the 
assignment, idt the estate in fann to Anoop Singh for 
the sum of 3,800 rupee's. Undet these circumstances 
in point of fact the e^tceSs Sum of 1,050 rupees (over 
and above ‘die 2^250 rupees) prdfifS' of the mortgaged 
farm must be eo^^deYed in ^e light of usury; audit is 
tmlawlbl and prohibited^ for a hfdoSuImaun to take in¬ 
terest Openly or coVerdy.* 

■'.M 1, ,1 i-.v-v,. *SL '■ • •; 


*y» *» r* - t-» 


/ . 

% ^ a 

* The suit ma in tUe Ivrtuce bmght to.recoTer tiioeioM lOberh thd 
debt which had been realise^ hj the defendant from the landa of the 
pl^ntiff. and it eeeiM but &ir that the transaction should liaTe been held 
Ur M tt^uiiboa, dttpeciany ae ^ defendant risked ijpthins) the plaintiff 
having agreed, td teneV tt|a aJbignnient in the event of the piwdU not 
provhig Buffioiebt, Irithlnthd h^ridd first stipulated td liquidate the defift 
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CASE IX. 

Q. A person mortgaged his landed estate for a loAn 
of twelve thousand rupees. Afterwards .the mortgagor 
and mortgagee settled th«r accdunts, by which there was 
found a balance of two thousand rupees duO from the 
former, w'ho, for the satisfaction of the balance, executed 
an agreement, assigning over the lands to his surety, on 
consideration of his engaging to pay the balance. The 
mortgagee did not return the deed of mortgage to the 
mortgagor, yet neither he (the niortgagee) nor the sure¬ 
ty were in possession of the property from the time of 
the execution of the agreement. The mbftgagor before 
liquidation of the debt of two thousand rupees disposed 
of all his right and title in the estate, by gift, in ftrvor of 
his sons and executed a deed of gift in their ihvour. 
Under these circnmstancesj is the ^ft available in Law, 
notwithstanding the non-liquidatitm of fhe balance due ? 

R. The mortgagor wds not' at liberty to dispose of 
the property by gift, tintil the redemption of the mort¬ 
gage, without the c'dnsent of the mortgagee^ and by the 
agreement it does liOt’ appear that the'hiortgage was 
redeemed, or that tim mt^gagee gave his ebtisent to the 
gift. The only inference that can be draWn ftom the 
agreement is that the mortgagee was willing to permit' 
the redemption of the mo^gage, on Oonditlou of the 
mortgaged'lands remaining' in the possession of the 
surety, who would, from the profitk thereof, satisfy his 

. _j_ . , ' ■ ■ j ■ ■ ■ - 

It ia a well known principle of noohaininadan Law that interest is en« 
tirely prohibited, and that the giver, as well os the receiver, of any excess 
abpve tbe,origJin^ debt is held to act sinfully. In practice this principle 
is not much adhered to, and'some modern lawyers have ^one the length 
Ilf asserting that the receipt of interest from la person not professing tho 
Moosnlmatm faith stioqld not be aOGODDted usurious. This however is 
practically a matter of littlO ebtatoquebce, as eur courts, I imagine, would - 
not scruple to award iiderest in an action between two Moobnnimudans, 
where it whs s'peciflcally i^bilsed, or vkeire U was equitably due, uut- 
withstandiug the scriptdritl prohibition.- > - 

w 2 . 
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A mni'tjcage 
cannot be 8rt 
aside by any 
mcanii, but by 
H tiond Jide nd- 
jimtment and 
ii 111 Illation. 


Authority 
i ited on the 
doctrine of 
piiwna or 
mortgages. 


claim for the sum of two thousand rupees by periodical 
instalments. This afibrds no ground for rendering null 
and void the mortgage, which continues in full force. It 
is laid down in books of Law that, if a mortg^or and 
mortgagee mutually agree to the redemption of the 
mortgage, still the mortgage remains in full force, until 
the former, in consequence of such redemption, return 
the mortgaged property to the latter, in which case the 
contract'is rescinded. It now remains for consideration, 
that from the period of the execution of the agreement 
alluded to, neither the mortgagee nor the surety were in 
possession of the mortgaged property. By this fact it 
clearly appears that the property reverted to the pos¬ 
session of the mortgagor, and that he neither made it 
over to the surety nor permitted it to remain in the 
possession of the mortgagee. If it be proA'cd that the 
mortgage was actually redeemed and that the mort¬ 
gagee res|ored the possession of the property to the 
mortgagor in consequence thereof, in this case the 
mortgage is null and the gift complete; otherwise, if the 
mortgagor made seizin without the consent of tlic mort¬ 
gagee, he committed a trespass, from which art the 
mortgage' cannot bo invalidated nor the gift held to be 
valid. As is laid down in the Hidaya, —“ Upon a per¬ 
son receiving a pledge which is distinguished and 
defined, (tliat is, unmixed and disjoined from the pro¬ 
perty of the depositor,} the acceptance being then ascer¬ 
tained, the contract is completed, and consequently 
binding, (until, however, the seizin actually take place, 
the pawner is at full liberty either to adhere to’or re¬ 
cede from the agreement).” Now when the contract is 
in this manner rendered complete, the right of the mort¬ 
gagee is established^ and if the mortgagor transfer the 
property so mortgaged to another person by gift, the 
act is ihvalid; because it'cannot hold good without 
destroying the right of the mortgagee, and it is equally 
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* 

obvious that if the mortgagor, by an act of t^spass, 
dispossessed the mortgagee, the mortgage would still 
continue in force, because the contract is not thereby 
annulled. It Ls declared in the authority abovo-quoted, 

—“ If the pawner sell the pledge without the consent 
of the pawnee, and again, before the pawnee has sig> 
iiified his assent, sell it to another person, in tliat case 
whichever of these two contracts the pawnee may con¬ 
firm is valid; for as the first sale is dependant on the 
consent of the pawnee, it cannot prevent the second 
from being so likewise. If therefore, the pawnee chuse, 
lie may ratify the second sale. If on the contruy, the 
pawner, after having first sold the pawn as above, 
should let, give or pawn it to another person, and the 
pawnee give his consent to such lease, gift or pawn, 
the sale which preceded either of these deeds is valid. 

The difference between these two cases is, that in the 
first (where one sale is made after another) the pawnee 
may derive an advantage from confirming either of 
them (as his right lies in the price) and whichever 
therefore he approves is valid. In the case of a lease 
or gift, on the contrary, no advantage can accrue to the 
pawnee, as his right lies in the return for the article, 
not in the usufruct. If therefore, the pawnee approve 
of either of these, ho by consequence impliedly assents 
to the abolition of his own right; and the previous sale 
(which. was suspended on his consent only because of 
bis right) becomes valid of course.” Ag^recably to the 
above doctrine, it is evident that if a mortgagee* give 
his consent to the gift of the mortgage to another per- 
.son, such assent implies the abolition of his own right; 
consequently if the mortgagee in the present case gave 
his consent to the gift of the property, the gift is valid and 

* The term rahn both pawn and mortgage, and the rules by 

which the one description of pledge is governed are equally applicable 
to the other* 



350 


Precedents of debts and securities, 

t!:e mortgage is rescinded. So also in 'the Hidaya,— 
It' also the pawner discharge the debt in part, still it 
•-emains with the pawnee to keep possession until he 
ihall have received payMent of the balance. In too 
same manner, if the pawner and pawnee should, by 
mutual consent, dissolve the contract of pawn, the 
pawnee may, nevertheless, keep possession of the 
pledge until such time as he receive payment of his 
debt, or exempt the pawner therefrom.”* 

I , 

\ * * ‘ 

-CASE X. 

Q. 1^’A man dies, being indebted to 'bis wife for her 
dower. Has she a lien on the personal property left by 
her husband in satisfaction of such dower, in preference 
to the other heirs ? 


A woman has H. If the Other heirs pay the widow the amount of 

a lien for her . • . t 

dower on her her dower, sl^e has n6 claim on the property left by her 

b«nd*s**e'8Ute! husband, excppt for her legal share of the inheritance; 

and if they do not pay her the'amount of her dower, she 

has, in the first instance, a prior claim on account of her 

dower on the property left hy her husband, whether real 

or persdnal. The residue, after her claim of dower is 

satisfied, will be divided between her and the other heirs, 

according to their le^ective shares of inheritance. 


Q. a. A'certain deed, purporting to be a Jfocun'eree 
sunnud or lease in perpetuity, having been shown to the 
law officer, he was desired to declare, whether or not 
it was valid; and if Valid,, whether the grantee could, by 
virtue of it, possess himsdf *of the lauded estate of the 
grantorT' ■ 


A coTitract to 
p!iy tKo debts 
of a lessor in 


R. 2. This Mpeurreree susmud is invalid, because it 
may be inferred from the tenor of it, ftiat it signified a 


* For the doctrine in cases of Pams and Mortfages^ m Prin: Debts, 
6 cc. Uto20. ^ 
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lease^ in return for which lease it is stipulated! that the coDsiderniion 

^ of ft lftft96 is 

j^antee or lessee shall liquidate the demands of the inyaiid. 
creditor of the grantor.. In Law such a contract vitiates 
the lease; and even admitting the condition to be va¬ 
lid, the .grant would expire with the grantor. 

Q. 3. Admitting, for the sake of argument, that the 
lease would not be determined by the death of one of 
the contracting parties, should the amount of the wi¬ 
dow’s dower bo paid out of the property, which is now 
in the possession of the lessee, or, according to the 
terms of the contract, may the lessee pay the debts in 
any mode that he can,, retaining possession of the lease; 
or should the land, be transferred to the possession of 
the widow ? 

R. 3 Admitting that the lease would not be deter- when a leMor 
mined, still, if the amount of the dower cannot be paid blrcfitate^*’ 
without the sale of th e property left, the lease will be 
determined by a sale to liquidate the dower, and the tion. 
proceeds will be employed for the payment of the dow¬ 
er and the other debts; and if the proceeds should be 

found iusuilicicnt to .discharge the whole of the claims, 
the widow uud the other creditors will share proporti¬ 
onately; for instance, if the amount of the dower is three Andupro-ratA 
hundred rupees, and the claims of other creditors amount of 

. ... I j P'oceedi 

to two hundred and the proceeds furnish only nve rupees, made, 
the widow will obtain three rupees in liquidation of 
her claim of dower, and the oftier creditors will obtain 
two. This goes on the supposition that the estate is 
not mortgaged: if mortgaged, the did}t due thereon most 
be first discharged, and the surplus shared proportion¬ 
ately amongst the creditors and the widow.* 

* ' 

' % • i t 

• The above opinionfi were delivered by the Moo/Ue of the Patna Pro¬ 
vincial Court, and the same queatioiu having been propounded to the 
Kazee of the <^urt, his replies were similar in purport| but rather mort 
fuUyto the following effect;— 
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CHAPTER Xr. 

PRECEDENTS OF CLAISfS AND JUDICIAL MATFERS. 

A 

CASE I. 

Q. A person Seing dispossessed of certain slaves, 
did not lay claim to thdin for a period of upwards of 
twelve years: does his dispossession in this instance 
operate to extinguish his right to them, as is the 
case with respect to other property under similar 
circumstadees ? ' 


Is Bot neoessary that the amount of dower should be spe¬ 
cified in writing: deeds of dower and other legal documents are merely 
used to preserve the memory of a transaction. Between two contracting; 
parties a verbal stipulation is sufficient^ and should the matter be contest¬ 
ed, the dower will be established at such an amount as may be proved to 
have been s^pulated by the husband* by two competent witnesses. The 
claim will in this manner be legally esUbltshed. 

Secondly ,«'A.s this is a claim of dower, which must be satisfied before 
claims of inheritance, the dissent of the heirs cannot avail. The whole 
property left by the husband, whether real or personal, must first be 
applied to the liquidation of the claim of dower. 

Thiidly,—This grant in perpetuity virtually signifies a contract of 
lease, and a lease without a term, whether long or short, is not good or 
valid; and, as in a lease in perpetuity, there is no term specified, the 
legal condition is wanting, and, according to the Moohummudan Law, 
such lease cannot be valid and Unding. Although this deed seU out 
with declaring, that the lease shall endurs for a century, commencing 
from the year I20r, wliich may be construed into a long term, yet it goes 
on to declare, that it shaU continue herediUrily to the latest posterity, 
which manifests a dear intention, that it is to remdn in perpetuity. 
This condition is repugnant and fetal to the declaration of a term, and 
the term no longer exists. And oven admitting that the term specified, 
namely, one hundred years, should be held to continue la force, still it 
can only endure so long as the contracting parties live. As this is u 
contract of lease, it expires and is detennined by the death of one of 
the contracting parties, because on this point the Law is explicit, that 

a lease is determined by^he death of one of the contractings parties/' 
that is to say, the lessor or lessee. Under those ctrcumstances the pro¬ 
perty, whicii was leased must be held to form a constituent part of the 
estate of Ae deceased; and out of it the dower must be paid. 

Fourfely,^As by Law the contract of lease expires and is detennined 
by the death of the lessor, It is not iacumbent on or competent to the 
lessee, to liquidate the claim dower. T%e lands which were let in 
lease must revert to the widow of the lessor, who is both hu heir aad 
his creditor. 



359 


and judicial matters. 

R. Wheii the richt of any person shall have been **0 limitation 

° of time to bar 

established to any thing, whether consisting of slaves a claim, 
or other property, real or personal, his right thereto 
cannot be extinguished by dispossession for any length 
of time, whether exceeding or falling short of twelve 
years.* 


CASE II. 

Q. The law officers were desired to inspect a cer¬ 
tain power of attorney and to state, whether, under it, 
the agent had or had not a right to sell, according to 
the Moohumnmdan Law; and if he had, what illegality 
had occurred in his drawing up the deeds of sale, and 
supposing those deeds to be valid according to Law, in . 
virtue of tlie authority of the agent, whether the deeds 
of sale and receipt had been drawn out by such agent in 
the form prescribed by Law; what objection was appa¬ 
rent, and whether the sale of the estate conveyed in 
those deeds was good in Law or not ? 

R. The power of attorney is not drawn out according 

to the language and form required by legal technicali- not vitiate 
ties; but from its tenor it may be collected, that fchut- 
tersal Narain made over to his son Byjnath Narain the thereon, 
conduct of all his affairs, and conferred on him a gene¬ 
ral power of attorney to sell, mortgage, and manage his 
estate. Therefore, if it be proved by competent wit¬ 
nesses, that Chuttersal Narain really authorized his son 


^This question 8oeni8 to liare 1>cen propoundo l with a Tiew to the 
rpfpilations of GoTernment, rather than to the principles of Moohum- 
mudan Law. According: to the provisions of the regulations, no claim 
for personal property can be entertained if the cause of action have 
arisen twelve years antecedent to tho institution of the suit, nor a claim 
to land or other immoveable property, unless injustice or dishonesty be 
alleged; but even with regard to this species of property the term of 
sixty years is an absolute limitation in bar. According to the Moobum- 
mudan Law, however, there is no limitation in point of time to defeat 
any claim of right, which must be determined solely by its merits. 8eo 
Prin: Claims &c. 1 and Note. 
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B 3 ^nath Narain to manage aH his pecuniary affairs, and 
granted him fall permission to sell, mortgage, or other- 
wise dispose of his property, the said Byjnath will be 
fully and legally empowered to sell the property. The 
deed of sale and the receipt are incorrect, because, from 
the bocly^'of th6 de6dS, it may be collected, that Chut- 
tersarNar^in himself was the actual seller, aad the 


person who executed the deeds, and from the words 
written underneath, and the Knee’s attestation, it would 
appear that the sale was d|p3iitcted by attorney, and 
that the contractor'was Byjh^ih, his agent. Such a pa¬ 
per, therefore, is not strictly a legal instrument; but 
should it appear by the evidence of witnesses, or by 
Other means of proof, that the said agent or his princi¬ 
pal did bond fide msiiei the sale, it will be good and va- 

' I . t 

lid according to Law: and the formal errors in the deeds, 

• •• * ' 

which may be attributed to the ignoriince of the person 
who wrote them, are not sufficient to invalidate the sale.* 


CASE III. 


Q. A person purchased a female slave, whom he still 
retains iti his house in a state of slavery. By her he 
had'a son and daughter. The latter was committed by 
him to the possession of his sister, in whose family she 
now continuHs, performing tbe dhties of a slave. The 

j * ^ 

person abov£ alluded to now sues his sister, to recover 
possession of the daughter of the female slave purcha¬ 
sed by him, and adduces as'a witness in support of his 
claim, the mother, who has all along remained in a 
state of slavery.' tfndet ^Mch circumstances, is the 
evidence of the feWale slave, purchased as above-stated, 
admissible, according to the Idoohummudan Law? 


Eridenofi of 
■laYea inad- 
roUfible. 


R. Under the circumstances stated, it appears that the 
person adduced as a witness is a female slave, but it is 


* Pm: Claims, 10. 
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‘ 

K maxim in Law, that the evidence of slavee is totall^r 
inadmissible. Therefore the testiinony of the mother 
of the slave girl cannot be received.* 


3<iV 


CASE IV. 

Q. In a matter involving some pecuniary profit and 
benefit to a childless woman, is the testimony of her 
husband or her father admissible or not? 

f 

% 

R. According to Law)^! evidence of the husband or Faronbie res< 

of theftather of a claim^^ not adminrible in a matter hiisbnU’oT^ 
operating to his behefitf *'**‘** 

* • luiksibitt. 

,CASE V. t 

Q. A sale of lands was made by a person, at a period 
when he was upwards of one hundred years of age< 

Can a cuutiact, made at so advanced a period of life, be 
considered valid and binding upon his heips; and is the 
evidence of the servants of the purchaser admissible for 
the purpose of substantiating.tbe ^ale? 


R. If the vender vms of sound disposit^ mind at the F.vidpuue ufa 
time he made the sale, the contract will be binding 
against bis heirs, at whatever period of life it may have 
been executed; but the evidence of a servant in favour 
of his master is by no means admissible.| 

4 

* 

CASE Vl. 

Q. A dower of seventy-five thousand rupees was 
alleged to have* been se^ed on 5omda Beebee (the 
mother of Qaim'Beebe<l, and wife.of Gfaolam Hoosein 
Khan,) at the time of hfS^ marriage with that person. 

The wife of Gholam Hoosein died before him, leaving 

■ II I* 1.^ I . . . ,1 ■ ,», . 

I 

•BoeFrin; Cki]a«plte.lO. t Pii»: aaini^ &c, U. 
tBfFttai Cl«loijiy Hcx 11« 
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her dfloi^tcr Qaia Beebee> a^bdhther ud tiiree l^etera^ 
as her bein. Afterwards Gholaia Hoosein died, leaving 
bis mother, his daagbtsr (Qaim Beebee), two wives, t^o 
sons, and three daughters.-' Oomda Beebee, in her life- 
time, neither eiatmw| nor^disclaitnad> her iight,.to dowor. 
Under the8W«4!treamstaDcas, can her l|^ cldixn it out 
of the ppopmiy k/ttiinf Ghcdatn Hoosein Khaft? and if 
so, howmach of ttwittgoto QtimBeebee*die daughter 
of Oomila Beebee. 


•R. OneftmUe wilaen sAGiSyIbat she was^U the 
spot at vddeh Hurmaiviage totdt place, that.is Vo say, 
in the'assonUj vhare.|h» dedatadoa and consent were 
expressed} that die snasiaga4irai contracted in her 
pihsencet^aad* dtatit ChObiiftflaQiwin agreed to pay 
Oottuia B hih o e Atnefttrlo dbft aiBoiHi.tiof>8eventy*five 
vfaomoHid iftpeee. ‘ Fiem ambMftdnvii ^gtndd at 
sight appeal,, Aht thiSAsHtnois had astnatty heard tha 

; hut en being cross 
qnesdoned; sha/states, M iihi» lAe bride’s jp»e$ber, 

and others lainainedlnsoinpmy with tlMihrid^ that 

the hfWjidattlMitSBiit a^dwtitoceto the bridegroom, 
desiring -tbat thetsnun oCscnwtp'five thousand ropeea 
shosld h««daed as «ha twispnt of her danfhtBf’sdowcr, 
and Bttt Ghriam Hsg|giniiliiiwed to be mpnnaible for 
the payiMnt of this iiiiii ihniUftnIsiihMuMon and con¬ 
sent were sapiesseddftS^tneJftvAsaen^, and that she 
(the witness) was wm P^Mpt ingynnle assembly, 
not even at tiie manidga of,4|p dasftlstprs of Gl^am 
Hoosein. Frmn ^e ewMaapp Mif Hlh -witness, who 
speaks of-a sMseage, and of hgstM(bheingin the male 


*aninhHr. it id plain, thatgd|ie bride -did not enter the 
wals p iii niWyi thete lhake the agnement Bo- 
sideift ja notenstomagy tOdoso< Thera stiU remains 


the soppositian, diatJlds witnsis may have gene tp the 
door of the room, 4n sridcb the marriage was con- 



ond judieitil maiHi^s. 



ooiiTefltttkat^ which }«49«4 
hf ftlKMlHNr WitlM9li^Tt» jhl^ 


been tbetjase; bat as tile witaesaJiiqn^ has aQtjilat# 
this, Ike bare sappositioit of sni&oain c^Jl- 

tfeiiee; Betides, the witness in qboatisnk EvidoMe oi 

aein of Oomda Beabee, and her dedanitiaib beiuirof 

has no' right to a share in tin pigDpsl^^lMitjthat .Qaim "‘**‘^*^ 
Becbee iebntitied to tin wbole,;‘tidiai^ not exclaidbe har 
from the inheritance, shonld she aftetwatils ;claiin it t 


because by so doing tiie. 
ihiotber 'to her shaikh,' 



not esb^Uah the right of 
Is is not irelinqautiiment. 


(legally "speaking) a]id^'evea.irttnisi%,them is oonsi* 
dcraUe difier^e of^«pitdbii>H«si^)th^i(tiBhM{t of 
qaishment. Thd evld'^Beli*^^lime4lfBiidbhn]^ 

'is ecmtradiotdiy. Be^dii^ibn^i<iidnal^^ she^ was « 
the slave'of 0(Mnda^Beeblte,t6i^tos.beigit4dsna^ 

‘ tory.*'^The erideiice bf the t^%tbeebiptntsees, ahe 
man adh'^ne wbihan, who. heatd^tii6!rdlionni<o£ dourer mu and oa« 
iited \frdtii it' pAatie: nMiP^thb 'inseddtiy^fam? wbich:tiio 
marriage was cObtiMwmd^ # Iffe^-alt^^^tii^'WOrc 
not aotnaU)'* pimM^ 1» tiie* fall 

short' of ti)y^ nttk^rblMSl^ thov.<^d»r'mqidlti»^ The 
deed, Iie^ever, flftipah|dhiV.^‘^ annaiit of'^dcqper, pro- 
diiebti by 

Gholdm^lilsiteiii^'wkb esses, 
and haa 'iMit'4ieO&dlihilidhty? 'W 
admitting/thdt: the d oww t y ftiyalited’jwneed^ 
of dower tdli^^males of tii* wune fa* 

tite^ifth&eitihi WttdlBfig and, in pointof fiuK;, 


it has bedii m^bdl sonmi wetnesses/ that ^ other 

daughters of retwiieif ^ 

'buddred titoii^aed'i^pilag^ddbkp^ 
f4e ddktibwled^^f ddihtdam ICtioastiiK tb^lpnotin 
j^elf ootiddsioC is I .The at* 


'* • . 

I I ! ■ I H S» 
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tempt to prow ftwriEdry has ^olly failed). Th^ result? 
js, that the amount of dparerlias not bo«n legally prov¬ 
ed l>y witnesses ^pn^ent m, the assembly, at the time of 
fhe contract, InttHhe deed stipulating tha dower, haa 
beeD<f(mndl'rtorhe.tgpod and valid, and the witnesses to^ 
it are unexeeptibnable. In virtue of that deed, there-: 
fore, the heirs Ooinda- Beebee are entitled to take 
the amotmt of her dower out of the estate of her de¬ 
ceased husband.:. Out of ^the whole debt Of dower, viz. 
or ft dauRiiter seventy-five thousand mpees; eighteen thousand seven 
Mnd.Vbro. hundred and fifty will be deducted on account of the 
tber Hiid three ghate of her husbattd; and Qaim Beebee will get half 
or thirty-seven« ftomand five hundred rupees; the wi¬ 
dow’s brother will sohtaia seven thousand five hundred; 
and her three sistei^ tlaee thonsand seven hundred and 
fifty each. 

i 

CASE vii; 

Q. A pOrs^'died Idsit^g tfariree wives.' By his elder 
wife he had a‘ daughter, *who died before her parents, 
leaving two ^ sons and- four daughters. The elder wife 
lived with IMp^lifishand for a period of upwards of sixty 
years, and'her death occuROd^Mille, yC^rs snbse^nently 
to his, without her ever having realized the sum due to 
her on accouht of doW|r. By ffis seconifSviih he had a 
daughter, who is still UNtittgi^ odd is now'ffaO plainfi'd in 
this action, to recover "the paternal estate.'^ Kis third 
wife died'childless. Tbb sons and'datiigliters o^ toO 
deceased proprietor by his elder wife/b^g six in ram- 
ber are'still-alive, and the elder scfii, whtf^i the defend¬ 
ant, pleauds is an^Or to'thO olaun^&the first place, that 
fito' 'hrhOld vprocc^s ■ Of Cie Estate aio not sufficient to 
siHW^ < tluit ffinnitnd of dowOt due to the elder wife, 
which'^aBtounts to fifty thousand topees; that; in the se- 
cond place, admitting the value of the estate to exceed 
the saip.mentioned, the defendant and his brethren, who 
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children of the daughter of the eider wife (ihtfo 
being no other legal aharers or rOsidnaties) are entitled 
to her eighth share, of the property in addition to Uko 
stipulated 'amonnt of dower; and that, in the third 
place, the plaintiff, who calls herself the-daughtw Of^the 
second Wife of the deceased proprietiNr, was; in point Of 
fact, the daughter of the slave girl'of his (the defend)^ 
ant's) grand*mother who was never married to his grand¬ 
father, and that, consequent, she had ho^rigfat or Utlo 
to succeed to any part of the property. But die plaintfl 
denies the truth of'this latter allegation; nor csiffi.lh#"' 
defendant adduce (Etny evidetteei;die«lbstantiate it; nei¬ 
ther is he > able-tn bring fi>rwaid:iOiyvii^ that 

the amount whidthNe dsdna^as thd dower oi^istgraHHl» 
mot^ was ever fMtrioduq^ henl^tiiiider tiiese cirenm* 
stances the question is; if a niarried woman.b«B»wfdl| 
her liusband for a period exceeding sixty 2 |[ears, and 
daring thq whole of this timodoes not dittt^ from him 
tile sum doe to her aadbwa^. pog^^ftdBaldMstate ^fter 

bis.decease, and 

ter, who di«ddarii^;tiio life timrijofhes.pareii^, 
children of. sncbtdaagbt ^*8*t 
the s'omdue to tbw^graiK^iOptiier on; accdUhtoC.doworl 


S6.$ 



R. Dower is . a,.con3riitueitt-«^pai^f^ii^iaainage con- or » 
tract, and it isan.estahlisheff'poiotcf^^ con- man*ci'>7tn«ri« 

tinues to be a ddit doefrom the hbriWn^ until it shall 

cniiurcTf, not* 

h]E^., been satiqfiediOr remitted. The children^ of the wiibitandini; 
d(J%hter, .wbf>''died before her mother, iwb' ranked 
among thedistant kindred of tiidt graUd-mother, and 
they are her .i;hftUs; tj^bvided there'^bre no preibrable 
olaimmits,snchaslegiilil|mrehi orresidimriis; and tiiOy 
are therefore entitled dir^cliHJW the sunt due*to her on 
account of doweck^'dCkipue is not« legal impe¬ 

diment to a daiib 'ofMdawer. Some modem Lawyers, 
indeed, argning iim^^tho ground''of tiiem being many 
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&l$e claims pufmcd si tbcw 4ays, tfrga the foapriety 
ctf’r^ectiQg Ibose af v«y loqy standing;. The term of 
Umitetion according: some is tiwee and thirty ywts^ 
ding to mo- According to others It'sbonld be resbieted to a cycle, 
reMi^dau” which iS’ijKtnineted hy scaone toeigiufy thirty, and,by 
thoritiai. eig^iity years.' ^Sny^ing then th« amountfof dower 

claimnd lo be eetaMishml, the lisvr relative to limita' 
tioa if as abowt specified. I»^ ei^entof its hot being 
establhdthd, ’recourse mtast be had, agreeably to the 
if^inina of the two disciples, to ab ascertainment of the 
finipea; dower of thb defendant’s gmnd«motiier and also 


•of the plaintiff’sbabdbetwt 


'M 

V • 


. r ; - ' 'h-' r 'i' .* • 


K. • 
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4). A leys rdaimtp certain pro in virtue 

of an alleged gif<^ «nd 4 fabBe 4 imntly in. virtue of inhe- 
ritance. Is nfiPhgpancy .no fer esfeWshed apr to defeat 

assertions,/with 

reigmct to ^a niodo by itthfeh the pglit accrued 1 


't. -f- 




Case ofa claim miL Thft{|;isim-€XpTeBsnifeii(ff.l^^ declares 

Md^’b^inke- that 0 tIMW of Inhebiauco flhfiwdd b^ maintained, if 
a'^a'indL?**’ at.«a*!time. subae^umbihO'^bOvclaini of tgift^ but 
dual. tlswe is Jhfsji csT^iffoAncy# the chum of inheritance be 

«inior in poinl; date,; as isilatd down in die Foosool 
cited in the J6ruhtmj$(ii4ihse,-^''If ap^^ claim to 
a house^;«Ueging thag he bad ^mrehased it from, his 
father, and afterwards bkim it ip virtue, nf inberi^lhoe, 
the claim shonld be. admitted ;>hutif .ji^, ia the first 
inStance^blainicAtliblU^ in xiglid of inheritance and 

lismbimew-the .cl^ should not 
be admilhi^ii^I^bgAa^ey bsiiigr«^ Ibe rea¬ 

son of this f^pears to bej ..that tlie right of inheritance 




* > ■ 11 ' U rr^r'"*■ rp 


' .♦{'f » i3¥ I 

^ 9ee Pnn: Cltini, &e»4 m tiote. 
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does not attach to any thing that was not the property 
of the deceased, at the time of his death. A claims 
therefore, of inheritance supposes the right property , 
to be vested in the deceased at tbe time of his death t 
but, by a claun of purchase, tberight-is mippoaed to be 
vested in the claimant himself before the death of the 

a 

former proprietor, in whidi there is an evident oppugn 
nancy, the case being tho.same as if he bad first adinit« 
ted the right to belong to another, md afterwards 
assumed it for himself. Therefore a daim of purchase 
can never be entertained after a claim df inheritance 
preferred by me and the same hkdividttal. Bat it is 
otherwise where the claim ^ purchase precedes that of 
inheritance; because,.when ika title to the thing in 
virtue of purchase is advanced, the right thereto is 
maintained to have vested itiHlie daimant before the < 
death of the 'former propiietcv, and;' by advancing 
a tide o&inheritanee; he claims tlte ptOpCrty of the 
deceased, whieh'^SbesVndt eonstitd^ oppngnancy of 
such a nature as te afifeet theadmisslbility of the claim; 
as is dedamd in tite rhraftim'SAafiee,—“Oppngnancy af¬ 
fects the adi^ssibilityef a daim, only wheis it is addu¬ 
ced to render nUlb^tHid vdd tiie achnOwledged title of 
another individnd*” So also in. tite J^sool hnadeeya ,— 

“Should a peraon allege’that certain property belongs 
to such a one, and afteiwards.claim it as bdonging to 
himself, hhi'claim is fnadufissible, as ; affecting the 
acknowledged interest of another." And this conse- 
qtt^lbe must neoessiirily atisc where a claim by purchase 
is preferred subsequently to tfcClaim preferred in virtue 
of inheritance. Jt is laid ddH^so in the same autho¬ 
rity, that “if a person property in his banfb 

should make uM^ef such »pressions as tlm fallow¬ 
ing: “This does not belong to me, or 1 have no 
right, title or interest. thetelB." at a time whan there 
was no ostensible claimant to such property, and sub- 
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And of a 
claim by gift 
and by inhe- 
yitance. 


JadgmenC 

'wbereon 

/oonded. 


sequontly, on a claim being preferred, the party'in poa* 
session should assert tlmt he himself is the jnghtM 
owner, it is fair and admissible, notwithstanding the op- 
pagnancy; because, by the use of such expressions, 
there is po admission ojf a^ right vesting in any particu¬ 
lar person, and.;Dppugnancy ^ecth the admissibility of 
a claim, only whpie it iai .adduced to render null and 
void the ax^owledged Utle of another individual." 
Upon this pi^ciple, as the claim by purchase does not 
involve the adillh»|on of the lig^t being vested in any 
other persoiv so the subsequent claim by inheritanco 
docs not render npll tpid void the acknowledged tide of 
anotfier iqdiy^dua^,, Besides, there is uo difference be¬ 
tween a claim of inheritance preferred subsequently to 
a claim of purchase and a claim of inheritance pre¬ 
ferred subsequenriy to a claim of gift, nor is there any 
difference between a claim of purchase preferred subse- 
quently to a claim of inheritance and, a claim of gift 


preferred subsequently to a claim of Inheritance. Nei¬ 
ther the claim of the gift nor of the purchase, involves 
the admission of the right being vested in apy other 
person, which right, if acknowledged, would be, rendered 
null and void by a subsequent claim of inheritance.. 
But should the orders of tbe claims be reversed, this 
will occur; because by the claim of inheritance the 
right is admitted to have remained vested in the former 
proprietor up to the day of his death, which right, so 
acknowledged, the subsequent claim of gift or purchase 
is adduced to render^ jicU and void, by which the-op- 
pugnancy occasioning ^[^hility is estabU^ed. In $be 
case in quesj^on the|;^j|k the claim should be enter¬ 
tained, and without. IcwHu^ to the oppugnancy, it 
should be decided on its. merits, according to the esta¬ 
blished mode of proceeding; that is by evidence or by 
acknowl(|idgment or by refusal of purgation by oath; ac¬ 
cording to the Ashbdt-fi nuxayir,—** The decision of a 
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Judge should be founded on evidence, or on acknow¬ 
ledgment, or on refusal of purgation by oatli.”* 


CASE IX. 

Q. A dispute exists between the plaintiff and defen¬ 
dants, the former claiming six houses which are in tbe 
possession of the latter, alleging that they are his 
patrimonial property. This tlie defendants admit, but 
plead that the ancestor of the plaintiff mortgaged the 
premises to their ancestor, for the sum of seven hundred 
and seventy-five rupec.s; they state that they have no deed 
of mortgage, but that the fact is recorded in the account 
hooks of their ancestor. The plaintiff replies that ho 
had heard from his mother, who was the mortgagor of 
the houses and also from others of his relations, that 
the debt for which the houses were mortgaged amounted 
only to four hundred and forty-six nipces. The par¬ 
ties have no evidence to prove tho truth of their respec¬ 
tive allegations respecting the amount of the sum. 
Under the.se circumstances, to which of the parlies’ asscr- 
tion.s .slmuld credit be given? Arc tiie account books of 
the defcadants, unsupported by other proof, admissible 
as evidence, or can the mortgage be redeemed on pay¬ 
ment of tbe sum mentioned by the plaintiff as constitu¬ 
ting the original debt, and to which of the parties should 
an oath be administered ? 


R. The defendants admit that tbe hou.scs mortgaged case of a dis- 
to them arc the ancestorial property of the plaintiff. 

The only dispute arises from a difference in the state- creditor as to 
raent regarding the amount of^the debt, on account of n on"* ° 
which they were mortgaged. The plaintiff admit.s a “ortgage. 
debt of four hundred and forty-six rupees, and denids 
the excess above that sum claimed by the defendants. 


i 


Sec Prin: Claims, &c. 32 and 33. 




fJ7() Precedents of claims 

They have no proof of the excess claimed by them. The 
assertion on oath of the plaintiff should be credited; for 
he denies the excess of the claiul alleged by the de¬ 
fendants. An oath should be administered to him, and 
he should' swear that he heard from his mother and re- 
lations that the houses were mortgaged in security of a 
debt not exceeding four hundred and fgrty-six rupees, 
. . and that he nevet heard the debt mentioned as exceed- 
c innti>o<)kR, ing that sum. The account books of the defendants, 
cNidwice"."'’'* unsupported by proof, are not admissible as evidence.* 


CASE X. 

Q. After the death of the husband, if it cannot be pro¬ 
ved with what intention he bestowed on his wile money 
and effects daring his life-time, is her assertion to be 
credited according to Law, or is the assertion of the 
husband’s heirs entitled to a preference, in determining 
with what intention the deceased parted with his 
property? . 


C.w of a (lia- 
piUo bclweeii 
tl.c \w«kuv 
;tL(l the other 
itrii’ii as to her 
receiv- 
i (k propetly 
t'lom her bus- 
biiud. 


And ns to the 
\alue thereof. 


And as to 
Uio terms on 
vhich it was 
received. 


4 

R. If the assertions of the widow and the heirs should 
be at variance on this point, the heirs asserting that the 
husband bad. gi^en to the widow certain property, and 
she denying the receipt of such property, in this case it 
is incumbent on the heirs to adduce witnesses; and, if 
they have no evidence, the deuial of the widow on oath 
will be credited. Such also is the rule of proceeding if 
their assertions should be at variance with regard to the 
value of the property received; the heirs asserting that 
the widow had received property to a certain amount, 
and she stat^g it to have been of less value. If their as¬ 
sertions should be at variance on another point: the heirs 
Stating that the husband had given her the property in 


* S.c Vrio; Clftims, ficc. 24. The plftintiff in Uiis action nay, in onn 
poinuif be said to have been the defendant, as n kr-er claim wm 
lirouglit ai;amst him than he admitted to be juat. 
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Batisfaction of her dower, and she alleging that shd 
had received it as a gratuitous gift, it is incumbent on 
the widow to adduce witnesses, and if sho have no evi¬ 
dence, the assertion on oath of tlic heirs will be cre¬ 
dited. If their assertions should vary regarding tlie 

li,. ^ nj<ht to house* 

household property, the widow claiming the property as iiuiJprui>criy. 
her own, and the heirs asserting that it belonged to the 
husband, and neither of the parties have witnesses to 
prove their respective allegations, such part of the pro¬ 
perty as is usually appropriated to female uses will bo 
made over to the widow, on her corroborating her claim 
by oath, and such part as is usually appropriated to 
male uses will belong to the heirs on the condi- 
tion; and, with respect to property of a common na¬ 
ture, there exists some difference of legal opinion. Ac¬ 
cording to the opinion of Abou Haneefa, the property 
v/i!l belong to the survivor of the parties to whom it 
v/as alledgcd to have appertained, after oath being 
made by the survivor. In this case the survivor is the 
widow; and according to the opinion of Moohummud, it 
will belong to the heirs of the husband. According to 
the opinion of Aboo Yoosuf, such part of the property 
as might naturally have formed the peculiar property of 
the widow, with reference to her condition in life, 
should belong to her; and the remainder to the heirs of 
the husband, and the survivorship of either party can 
make no difference, as the deceased husband is repre¬ 
sented by his heirs. ' • 

a 

CASE XI. 

Q. A plaintiff claims the property of a fKrson named 
Bazeed Khan, five and twenty or thirty years after his 
death; alleging that she is his daughter. The defend¬ 
ant iu reply pleads that Mussummaut Rai Bail, the 


* S«o PriB: Cl&iin5, &c. 24 to 30. 
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mother of the plaintiff, was the kurum (concnbine) of 
her father, and the slave of Burree Beebee his wife, and 
that she was never married to Baz^ Khan. One wit¬ 
ness adduced by the plaintiff states his conjecture that 
a marriage took plach. Under Aese circumstances, is 
the claim of inheritahde set up plaintiff establish¬ 
ed? And on which-of the parties does the onus legally 
lie of proving or disproving the marriage, on the plain¬ 
tiff who makes the ^laiih, notwithstanding the admis¬ 
sion of concnbinage by the defendant? or will the Law 
presume the ms^age of itot Bail, until disproved by 

the defendant 

• % 


S*de»w**** plaintiff, five and twenty or thirty years after 

the death of Bazeed Khan, has sued the defendant for 
the property left by that person, alleging 
possesses the right of inheritance as his* daughter. 
The defendant, in answer, pleads that Mussummaut 
Bat Bail, the mother of the plaintiff, vvas the hurum, or 
concubine, of Bazeed Khan, and the slave of his wife 
Burree.Beebee, and that she was never married to Ba- 
zeed Khan. answer involves a denial of the 

plaintiff’s havliqPany right of inheritance as daughter, 
by rcaison of her mother's not having been married to 
Bazeed Khan; it further confends that the plain¬ 
tiff’s mother was the slave of the wife of Bazeed Khan, 
and the concnbine of that person. According to the 
Moohnmmndan l<aw, it is neoessarj^in all claims, that, 
after the defendant has denied the claim, the plaintiff 
should prove it; and. it cmtainly is not incumbent on 
the defendmtt to prove the invalidity and insufficiency 
of the plaintiff’s claim, which amply appears, from his 
denial; except in a case where the defendant urges a 
plea to repel the claim of the plaintiff, on proof of which 


And in speci* 
tl picas. 


plea the original claim of the plaintiff falls to the ground, 
and which plea involves a partial admission of the 
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plaintiff’s claim. In such case, it becomes requisite fof 

the defendant to establish his plea. For instance, Example. 

Zeyd sues Omar for a debt of one tbousapd rupees, an# 

Omar, with a view to repel the claim, pleads repayment 
of the money borro^^. In this instance it is incumr 
bent on Omar to pWre the repayment, which, if he 
should fail to do, the claim of Zeyd to the sum in dUh 
pute will be established; because the plea of Omof 
involves an admii^sion that the debt was originally i^ 
cnrred. It would have been otherwise had the plea qf 
the defendant not involved a partial admission of the pleat, 

claim, and had expressed a total denial. Foy instance, 

Zeyd sues Omar, the son of Khalid, by his wife Hinda, 
for half the property left by Khalid, calling himself the 
half-brother of Omar, and son of £%a/td by another 
wife (Zeinub). Omar in answer pleads that Zeinub, Example, 
the mother of Zeyd, was always the wife of Bukr, and 
that she .could not therefore be the wife of Khalid, nor 
could Zeyd be the son of Khalid. In this instance it.is 
permitted to the defendant Omar to prove the marriage 
between Zeinub and Bukr. If he. proye it, the claim 
falls to the ground ; and if he do. not prove it, still it 
will be incumbent on Zeyd to provdlkhe marriage of bis 
mother with Khalid, or the &ct of his being the off¬ 
spring of Khalid, in some other mode, before he can be 
entitled to a moiety of the inheritance. Jn the suit in 
question, the defendant denies the fact of the plaintiff’s 
mother having been married to Bazeed K/um, and 
states her to have been the slave of the wife of Bazeed 
Khan, and concubine of that person. This answer 
therefore involves a total denial of the plaintiff’s claim. 

The defendant, if he pleases, is at liberty to bring evi¬ 
dence to prove that the plaintiff’s mother was the slave 
of the wife of Bazeed Khan, in the legal acceptation of 
.the .term, and should he prove it, tier claim will fall to 
the ground; but^.should he fail to prove it, or dcoline 
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doing so altogether, still it is incumbent on the plaintiff 
to prove her mother’s marriage, or to establish, by some 
other mode, the fact of her being the offspring of Bazeed 
Khan, without which she is not entitled to the inheri¬ 
tance. The witness who t^hat he conjectures 

the mother of the plaintiff was lurried, admits that the 
ceremony did not take place in his presence, and that 
he never heard Baited Kluin acknowledge the marri¬ 
age ; and he states further that his conjecture is found¬ 
ed on the fact of fornication having been strictly pro¬ 
hibited in the time of Hdftz Buhnmt, (the Rohilla 
Ruler;) whence he concludes that the intercourse be¬ 
tween Batted Khan and the plaintiff’s' mother must 
t.\iovUeMe* have been matrimonial. Such conjectural evidence 
however is not admissible in Law; for it is nccessniy 
that a witness should possess firm belief. The de¬ 
fendant has admitted that the plaintiff’s mother was 
the hurum of Bazeed, yet taken along with the context, 
the use of this expression cannot afford any argument 
in favor of the marriage. Although the term “ hurum” 
does, according to some authorities, signify a married 
woman, yet, according to the popular acceptation, it is 
usually tneant denote slave girls and the like, who 
are taken under the protection of a man, and kept se¬ 
cluded, whether married or not. The term therefore as 
used by the defendant, (he having distinctly asserted 
that the plaintiffs mother was unmarried,) must be held 
to mean a concubine merely. Such expression, there¬ 
fore, in conjunction with the conjectural evidence of 
one witness, cannot raise any presumption in favor of 
the marriage of the 'plaintiff’s mother with Bazeed 
Khan* 

% 


* The above opinion was delivered by Moohummud Ilashid and Hii|- 
mtJ Oniiob, the two established Law officers attached to the Court, and 
judixnicnt was given accordingly; but'iifou^ucre Amaun Oollak {who 
was at that tine officiating for Sunyoodeeen as Kazeeool Koozat) deli* 
versd an opiaioBf declaring that the marriage wa» pstablisheilf and that 
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CASE XII. , 

Q. A person sues a Avoman for certain property; 
alleging that she is not the daughter of the person 
whom she pretends to'be her father, and claiming the 
property as his right^f inheritance. Judgment being 
given in favor of the defendant, he appeals from the 
decision, and tlxc woman dying, pendente fife, he retracts 
his former plea, and states that she really was- the 
daughter of the person whom she pretended to be her 
father, but that he has a right to succeed to her pro¬ 
perty as her lawful heir, in virtue of his relation to 
the person whom she styled her father. Admitting the 
truth of the last plea, is he entitled to take advantage 
of it, notwithstanding his denial thereof in a former 
stage of the proceedings? 

R. It appears that the claimant, during the life-time cutm of in. 

■ • - 

of the woman, to whose property ho lays claim, denied fyun^ed^on a 
her bein? the daughter of the person whom she called of 

t 

■ . . !■» ..I.P .. <1 ,■■■■■ ■■ ■■ . Ill , 

thf* plainlin* was tliercfore entillod to the inheritance. The opinion is in* 

;Coniniis and erudite; but did not exactly bear upon the ease. It does 
nut thr^refore seem necessary tu furnish an accurate translation of it. 

Uo udniiffcd that to CRUblish marria^’o, it was^cessary that evidence 
shniiM be j^iven in favor of it, or that there shonra be the husband’s de- 
riar;;tion; and he also admitted that the fact could not be established by 
the Tncri* conjectural evidence of one witness; but he contended that the 
defendant, by admittinje that the plaintilf's mother was the hurum of 
Ihizccd iv/mn, hud made out her case. He quoted several works of 
great authority to prove that the term “ huiton” signifies a married wo- 
nvin, living in a state of seclusion, but in this case (it should be observed) 
the nhjf'ct was not to a.scertain the true intent and meaning of the term, 
but the m ‘oning attached to it by the defendant He further contended 
that continual cohabitation is primA facie evidence of marriage; and that 
it 13 criminal, without proof, to Ruspecl a Moaaulmaun of so improbable 
an act as that of fornication ; and that where there are two suppositions, 
it is right to select that which is the mure probable. But the question 
( t should also be observed) in this case, was not, what degree of evidence 
IS required to establish the fact of marriage, but what degree of evidence 
it was necessary for the plaintifiTto bring forward in order to establish 
her claim, it being a general rule of Muohummudan Law that, on the de« 
fendant's denial, the plaintiff must adduce proof of the claim. Had the 
euit been 1>rougbt forward to set aside on alleged marriage, the pre« 
sumption must undoubtedly have been in favor of the murtiage; and it 
would have been upheld by hearsay and circumstantial evidence, sneb as 
vobabitatioDi common repute, uud the like. See Priu: Claims, &c. 31. 
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which the bcT father, and that noW, after her death, he claiina her 
pwvToM*^ property, through the ff^diam of that person ^to whom 
de^edthe }ie denied. that she had any relatitMO* This is in 

esiltence. * . • « , 

reality, a claim to property under pretence of the ae« 
knowledgment of a rdatioii^ an^ia not legally admia^. 
sible, by r^^ason of its oppt^patlhcy; according to the 
Feosool-i-oost<xm)OSltu,’*--‘* Jk person claimed mainte¬ 
nance from another, aUegi^ that he was his brother; 
but the relaticm was denied by the person fh>m whom 
the maintenance was claimed. Afterwards the- clai¬ 
mant. died, and the othetP ^^ame 'forward as heir to 
his property on the plea that >die deceased was his 
brother. His claim^manot be adirntted ; for this is not 
legally an acknowledgment of relation^ nitich reipiires 
freedom from oppngnoncyt it' is in fact a claim to 
property.” Besides the claimant did not content him¬ 
self, in this instant^, with a simple denial of the rela¬ 
tion claimed by the deceased; but ascribed her paren¬ 
tal to anofrmr person, and adduced evidence in sup¬ 
port of his aQegafiOft, and such acknowledgment is 
binding against the acknowledging party, in so much 
that, had the fathm of the decfeased ascribed to her any 
Other pasmit, hi^^adcnowledgment of that fact would 
have been good agSinst him, and he would thereby 
have been incapacitated from again claiming her as his 
daughter. In the Court below, the clainiant pleaded 
that die deceasedhtfdiSsserted a ;^son to be her father 
eho was efaildless, and that *she had acquired the pro¬ 
perty by usurpation: he cannot now be admitted to 
claim the property as her lawful heir.* 

CA3B xnr. 

Q. A marria^ bet?reei^,two persons is allegeil to 
have taken plaoe, to snbi^tfate which the following 


* Sm Prin: Ctalma, te. 29. ' 
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evidence is adduced. One man and one woman depose 
that they were present in the assembly at the time 
of the marriage ceremony. Another man and another 
woman depose that they heard the alleged husband 
acknowledge the marriage, and another man deposes to 
the fact of the alleged wife living with the alledged 
husband on terms of conjugal cohabitation. Is this 
evidence legally sufficient to establish the fact of the 
nuptials having been celebrated? 

R. This evidence is not legally sufficient to establish consti. 
the fact of the celebration of the marriage, because the deuce or'mar> 
several witnesses depose to different tacts, and the re- 
quisite number do not combine in deposing to any par¬ 
ticular circumstance in proof of it.* 


CASE XlV. 

Q. If an appellant in a suit die while it is pending 
and almost ready for decision, should the cause bo de¬ 
cided in the presence of his heirs; and if the right of 
the respondent be established, are. the heirs of the ap¬ 
pellant answerable for the satisfactiorN)f the judgment, 
or is it requisite that the respondent institute an ac¬ 
tion de novo against them? 

R. The cause should be decided in .the presence of 

the appellant’s heirs, who are his successors and legal agalut« par. 


• » 

* This question turned upoto a dry point of evidence. The dcpoAilionii 
of the witnesses would doubtless have been received as abundantly sul^ 
llcient to establish the stronjcest presumption of marriage, so as to confer 
all the rights attendant on that state; hut il was nevertheless not cousi* 
Uered to afford sufficient proof of the insulated tect of the celebration of the 
nuptial4, although taken altogether, it was enough to create the strongest 
probability (and saffickttt for aU purposes^) that marriage bad taken 
place. Hie whole doctrine of marriages, as will be seen on reference to 
the principles and precedents on the subject contained in this vrork| 
favour the constructioa hbre laid down. 

z 2 
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ty who dies representatives. If the right of the respOhdeet 
^on pToved, and the cause of action be a specific thing, it 

proiecuted should be delivered to him, or if it be a sum of money, 
hein'without it should be paid to him out of the appellant’s estate. 
ding*d^w. There is no necessity to institute an action de novo 
against the heirs of the appellant. 


CASE XV. 

Q. 1. If a woman, sitting behind a curtain, stretch forth 
her hand from beneath it, and sign a document, saying 
in the hearing of witnesses, that she had executed that 
document in favour of her husband, and the witnesses, 
when called on to prove the document, state that they 
attested it by desire of the woman, who was behind a 
curtain, whom they do not know by sight, and with the 
sound of whose voice even they are unacquainted, in 
this case, is the evidence of such witnesses legally suf¬ 
ficient to prove, that too woman who signed the docu¬ 
ment was in reality the wife of such person 1 , 


To prove the B- !• If any man among the witnesses saw the wo- 

coiiceaied^wo- cycs, and the rest were unanimously 

man it is re- satisfied with his assurance that she was in reality the 

one'of the' wi®® of ^person, then their evidence will be suf- 
witnewes to fiejent to establish her identity, but toe evidence of wit- 
should have iiesses is not sufficient for this purpose, from toe mere 
^ her per. hearing her voice, if no one of them had seen 

the woman. 




Q. 3. Supposing that toe woman who subscribed her 
le, white concealed behind toe curtain, had been 
seen by only one female, and that toe rest of the wit¬ 
nesses were satisfied by her account, of the identity 
of toe woman, will their testimony in this case be 
fTufficient? 
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R. 2. The fact cannot be proved by the evidence of And that that 
witnesses who had not seen the concealed woman, ^ * 


and who satisfied themselves of her identity by relying 
on the statement of a female who had seen her; but had 
the witness who saw her been a male, the corroborative 
evidence of the rest would have sufficed.* 


* See Prin: Claims, &c. 9. 
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si ^ ^ 


ikl^j wXii 


'• II •* II fc** 

a Aj< 


^u>j_5 4-:i.^ji) ^ 

iif.r»“^^* v^r<y (Jii:-'>^' tUxaJl 

aiAjf J^iS? J J t^-lJ^I 

(^C«Ia 3 t-UXA^J 

Juj 3 \ .} j}i\ Ljlc JL- i-::-^ lil J rf* 

* •• 

^^^ AiJU j^. _, *ii; ^:jU 

■ sf • •• 

Ai\ iL> <_lI.\Cw •! u-i.Vjs*-^ 3 (jLi’ k^-fl lJ^ C^>^ 

* 1=3^1 l^ii< ^ liUi ^ J 

> ^ .. 

AA^Ai Ll^O (o^ A 1**^1^ i*A ^"Vr^ i«t^^* ikN^ L? LflAj^J 


,yA\^ L)^;^ ^ ^i;- 

S?>=‘N 

U^1ILx;:^ 3I ^lx3\ ^ (^1 j 

^jUJI ^*xS Cf^'* *5^' LiJj^J <i;l^ rv 



Vi 


• jui jUjUJ Ji'lH t-JUfli: iSJUsL kil^ijJI 11' 

SSS\y^ ^ iuif^ 1?^ 3 ly* 

jlS^IL a^ ^caa« co^i>J| 


^ i^l ^ h«i^L l5^ *-** 

jt^ii ibU ^ I^L . w-SJL 

•• •• ^ 

ur* ‘ ' k—aJJII JJI ^ (JU» ^j,L} 

“•^4^ c4^’ 5* «*>i|y‘ wu» 

jj'l (^Li jjyf l^XiS^ t>xj J'-«oJ J 1^ 

* ;fcAc ^_5*flS ^^.>41 

«« 

c;^^^ g^ ss®*^' y*'^ V*® »y* 

^l»5 t^Li t V »A*«> W (—»-, *.kM. ^Xu3j 

*j5^U^ ijrjUi * JkH iO-J 2»i^ 


^ I—< 5 «S^ _5 X>^^l SLo 

j*-^^* _j ?4>S' •;^‘^:^ (J^' 

•• 

_5 2 ^JJI J uXJJ *x*i 3 Oof j 

e)'^ u' y^^. 0“-:^' J 2^oJJ u-iXail. J^ 

•* •• •• 

^ J'^ ij (JUl ^ J^] 

w.^Lo i.:iA 4 a^‘ Lo ^ laS S^jJii t~ ^ 

•• 

jViJS! Jli- u&^Sll jLc ^ 51 

•• 

!aA ^ (JL« S^oo ij u*^ 

*,^>*.>55 J 55 I 5 fcN>J5 (J j S^>®o ^ t-A^Xar^I 

(jaSUXit ^o«J u : . : .» s *° <jUU tJ ^ yaSUAXj ^,aj ^ 

(y' £(;-aJ5 JU y»J J^ i(iC*j *i2l 



vr 


^ Ju 1i>J^ 

3 Ui^«>^^ ^ d XjJU ^ £31^ 


iJlA^flV * 

^ ^ ^4wJL#o ^ ^^ 4 X 11 ^ 

^Hax)!^ sIam3II * ^^*iw>aIL> 

^ Sllij ^ <3^ fc'^ ^ ^ ^ 

y LoLCo ^ ^ L^^ ^ aJ^‘ ,^_54xI ^ iXi^ ^ J* 

•• 

3ll xXs*^ (JL^ ti 513 ^ ^ 3 ii>c*A^ 

»• 

V^’ *>". 5 *>*! W.‘i' j >^l j cjjjj' J iUs^. 

y I—»j»» ti i>^.>>ssr*> j aJ^’ 


o^ iii jn ilfi e>' ^ £>J’ j j' 5II 

J S*^ u-^^ ^ »l-i-2l »irfl 2 (IjI 0^1 




siXaxJ 



UwJUt ^ ^ 2I^JlX S^JuaU ^ S.>5t^ ^ it^ 

JJjs^]^:, J'->yi il Ua5 

j ., J H! £,U^ 2 fL; iujUj ^ Ui o^! o^. ^ 5 It® 

•• 

U«lJiJ| Jl ^ JXjtJl S^i^ ^ju 21 J« 2 (l la 

■«L>, Sl 5 21 J u-^:", 

^^^511 ^ •N^l ^li*l ^ <>^ (t ^l ^iXfi 

jcjXiX^ L« Lfi^3 c|>^3 * U.^ 



vr 




UUJ _J? L^Lfli' _,! li jo e;L.>i' f lajU* H t 
Urn ^ i3 ^j** »n>*5 

»—i_»^z.C«j J^_ 1; ».j Jf^ la^l 51 r 

^ sLojLJI 

JUT J^J» y j\>'5!l jV iU*JI ^ j JH 

»• •* 

*.wL=:'lbUli-ju/jm J«J^c i«iJl^.. Ui» J 
c—o^Lai y wXm JLc XU>J^ u'^jLsr’l ^.li' j t* 

J^i *31 J.J 0 SI ^J.J^\ 

*J^4>J^ * *jb) j»5 J ^jj-® l«-^Ai5 

i LS^ ^ 5 3 Xa*^ J isT* C*^' ' l*-^' 5 ^ 

jlxs^lj* » (*5 u' 

^^3 A- ^»:? 1 

j ^UJH ,;u-iJb- _, * U^ ^l>'>3t *iJL=A^ 

51* J<Ac l^li HamJJ^ LA4d>^ ^.XaUJl 0^3 

JuUij ^jJi * ^ 3 ^ 3 \j^3^^ 3 

•# »• 

iuUf^J J ^ jLXaJiji 3jb>o *SL=^ ijjLj US^ ^ 

»iW _3 oo»3 Cb'>*J Jkjj 

K 






^ JasiS^S v^w ^IS' iL«^J( iS ^o ^yi ^ IV 

s3ys^ ^ xlajo iwtiU-o ^ x^^AxV iL^ ^-5^ ^ 

c ->^ * 

^21 a 3 s^JXXi li^^l 

%^J'^ * i—-lukoLiili |^3jLj Aji! A^Lo 

|>J vj In—XX- tf» I^Li ^ ^ I^ 

j*ijLj iuL«) (JjiaiJli ^ 

Js\ ^oL? ^U X. U 

ajIj^ * tJ-^b er^>^' -5 vjT-* 

j^^jb ^ji^i ^ i^fbo r* 



Vl 




ill 41 Jl 5 liJ U J I* 

♦ 2iU jJ ^y\ »«:!^ 


JuT 


^ i'jii lSxj jioSj J Ci,bl^yi ^ 

fjJU: * ^ISJ! c5t, oi>i- 


jJU * ^ISJ! 

<1 ^ A *^ \iA n5 A XrfigA^ L« 

. ^UULi AiW liJ ^ a^-jIL ro1 aJ 


^lx«f ir* 


^UULi ju>^ liJ ^ a^jIL aJ j 

kSj^ * il>o a} k.» 9 ^ |JLo <>OU 

UmI^ c;'^ J^ e;* 

^ aJ U i^Lj ^;J-xH 

cjiLi a] Lo (*^b^ cr^ 

^j^Ua ^Ia£ i^l-o ^ e>Xs> ^^L» aaja 

^ 5 ^ ^ CJ ^^.1 J>i" 

*• 

v^' ^ ■*** ?^ C^.«>^^. ts;^ ^ j^L».flc^t 

Sj^Sj «J ^UUJ 2*^’• ^5*a" j 

J.>^' ^ (j j 

■* ■» 

* * 1 ^ J^.. S SXif 3 ^y^„ JIL* y glAy jy^.. «*J J><t Lo 11 ® 

Ij^ joU lili c^wtb oJix;^.^ lt> 

iuU;^ * f>J' >i^ 




fcj li» 


U. ^ X. 0 iSiyi ^ 


•• 

iO^ 



aJL>^I ^JLf .ySsuXi i^UxJI 'ijj^ Lcl ^ ioj.^\ ij >—>j^ L<a 

J? ^ 1*19 ^ J^I ^ iyliXH {i}^^ 

-w!aa * iOLiCl! y jo ^5 o..l,l=^'^l (J u-(;Xio 

jijliijl ^ i 

t/^U-c jI—XL»J^ ^ (J U^ jW 

JbJ-Jk^ »\.>^ 5»XA J^t-!-^ i fji-*^^ y AO-mO i_U.XC^^^^ ’"•' Sf 

• • 

^ aa.b.<wm> 3^ CT-^ ^^?l.^««J^ o>Ai ^ L«| ^ 

-5 Ao^ i (jwAi-l^ sL<»ji 

•• 

vs!.l :».JLo ^lAs ^__5*«'oiJ^ ‘^1-=^ lof f\ 

^ «• 

w»XJi ^ri>H (JIaai ^ 

* •• 

• • 

yjU *»«jli ^ iJ Jf 

viTf.-l 3 lir’A^' li;s^ t^ci.1 

I3jjr ja\ 5 cJ'oodJ\ y& ^ KUxiL 

,1^i!^ ^ X^ _j-3^ o**^^ (jj 

^c^/ jju * KU J.i J J| 

SJ.J J J^-a-s^ 4 2^* U^ ^ 

J jAa> 3 jl JwiI *!Li.i 3 ' ^ »-«>^' j' 

«» 

^L**j (J-J^ 4XA>'*>il 5 

•• 






9^^ izj\> ^ ^ OjU) i}^j 1 

^Ifi * dLl^yl^ *0^' MOo .^5>iAJ 

^4>S-^ :Js^^l^»j*5 P 

e;’*^ ^^Xc j^li Asr-AaH ^ ^1 X)jj^^ 

9']yMt L»^i ^^*eljLj! aiXife V i»»j ^1 Sa^^Lj ^ ** ^ 

«• 

*^jtX * X^il^l i-;S-; ^ 

aJL«^'j < ^ *J^Jj ib^A^Xj l^^JLc t>^|^ 2tf^JC«ij] Lo ^ 

•» 

^J,.;3^ ilT^ 3L< Li^JiJU*)! l4>>£ * Aj^*Xjfc tJi^' 

u^' 2^l.^i aa^Ia:? ^ J*X^ U^ ti;^ ^Xc 

jjlc * pLi L*jI> c5li>k^L> 

U-d» «x=».)^ 4ji ^Xfi JUj iJ-^ ^ 

AaJ*»L^ ^Xc L#.ib «Xs^^ »l*5^ ^risAA 

^ ti SXXwll ^ [x^^ K:X^ ^4:XS xajoaj 

2i^lU\^ Lj^y^t ^ J^l^y ^ J^W 

^1 Jui (y-;^ lil ^ a^.\juU 

J^3H S .!^.i 3^1 

*jI>^ * aXC ^ V^ ^ 

i^) )^iX:^Ij lAxltl^f y b 



1 A 


.lyLili jiiL.yJ ti>l> :s» 

«• 

^^5^ jUiil (^1 Soj^ 

(JjLm. a 1?^ ^lyt? f>^. C^ 

jLw 3 ^ ^ y ^v=r-ij ^ 

^U ^lij» ^ j,^.. ^ iU^iJl ^oo 

isj-i Ujo UU e;'^ ^ ^ 

^ kL>ww) * (jj Vi \il Jl.>^3\ ^_5oliVJu Jto^^3» 

* c. " •• 

IM 31 ^^^J3^ Uifco.^3 lt^J ,^3 gio,^ U _5 ^ 

j)^3\ ^li j, Jlj.^31 wiiV* 

(^Li ^_5«sl-* i^^LXi tj * 4s^JLftj3 

• • 

u::.w ^-o J^\ L^ .1^X1 l-JU^I h 

j.^]lxX5 ^.JU ^ ilLew ^ JUf 

^ I ^ -.OUj ^ 

Uj OwJLo ^ L*-^ ti* W. iCcU^^ ^ ^uamJ^ iJ^I 

c:;^ (j;' ^ 2^^*^ jjkli’ 5ll ,^5^. 51 3 

* u—ftVluJ! isj-^ 2(^ ^^‘1 ^1“ Ajrf 4j;-« 



IV 


*‘^H Ij li)^ ol,> 1*5 |**3 ^^yJf jtjj ^ j iJ 

\%X* u-fi-SjJ^ (ji jkufcB^ (^l^s jijli 


^U * t»SC3i *J 

>>^n ^ J * n 

»» 

J ^liJ Jlj.^JU Is^ ii\ JLr V 

^tj^O^j U5 »*-XX4-( _5 u-s-S^n J Isj-^l i_ajyi 

^_^UjJI Jit (_JtjvjjL*».^t k__XX^j S 2 »jt ^31 jLit Isj^iJl 

Ji' 3M u-isyt i»XJO s^ ^ ^3i J 5ls^i| c^tj liJ 

JmIaj JI iCciy-Xj J| jL:, _, iCjJI l^y 

JI.>^ 1 I| J, ^ILo ^ 

Xjj,^ JUr^ (►! j J 3 *>V^JII iu.JI ^ 


(Ji’Lj *—8 (JitJ'AjuBjII ^3V 

Sit l^jUt J 0^1 lil j>=^.S Ji*J3 k>^3 

^LoJIt ^^jjflLS .31 ^ \/*«*:» (^l*aA* 3 l lil (Ji’L# 

>?-W. w’ ^ ^ li>^^ e- j ^_5i-*i3l 

•-r-Vjj* I<>^^ ^Ls^Hl dl^Xj jii\ 

^ iy.^ JLs Jo.j jJljo Uj 

u-«iyj Is^ J^3^ ‘t-*^.. •-wI^I Is^i \ 

JJl—, «i ill *j J^jJI «J S;S' 

X*5U3I JaJII J^ *X> jJsUJI J^ JI ^^Ujt (i,l 
^l*<t^J J i o«UJI j Xi*. a 



11 


•• 

»V_^ (^f ^Usr^l iXi ^L^VF x.X^ pltoASt 

tjCj^Le * »Li 


i^jJF JjU-o J yil*lF ^1>JF 


^jpL)G »XiI ^ « J,i=. ^_jXjc LT^'^* U^Ow.*: u_Ai>^l I 

Xil>^!' tJ * .^LxjOt ^5F »Aj(iX^ 

* S^ ^ 5 ‘-T-*^>?. ^ ^ ^.Xa^. ^ j ^ 

J v_m^F *JU (J tikis' U _j 


vs; ui cJ^NXin ^aXxj vijls= 

i- ^ .A«tyJ» .X^Ji g"^ ^ «-i »- "m sX^F 

J '^LiaF 

.jijJF vJ ^Isr^F aSjjio »xJ F ^ i«_ai>^5F tlJo (»>^F Lo ^ f* 


1.5****“^ vi)F ^ ^FF ^Ij^t j^F 


g-LXrf?.. ,^5 X=a !(L^\ 
jkl^j 2<rt^ vi;^^ iOjUe 


jJU * iU^F ^JF 

l 5* i-iL'^sC. ijr« iw;.XAo ii3«a ^^^F JlS ^ P 

4 X 3 ^ ^ * ** lA:^ ^jlj « ^ ^J* ^ 3 ^ 4^3^^ I 

U oJ^3 tAi^ ^33 *jou 5JLx33 c«i^ 

«• 

jOilF uJ^Ji ^F^ jj ^VF fjuft ■ 

fJ'^ * »F>iJF ^1 



16 


j l-cUl Jl_5 i ^ U--.IS 21 5 yiu 2f 5 

'i’ 31 j.p- g-iilj J Uj 21 j 

xx^ ^ j *-^1;^. 3f 9 y )Ji*o 5 

^Lc * ^ ^ 

21 ^ 311 ^ 4^yr,NJ^ *1* 

•^>31 ^ ^ i_-oL^air J cJ'^XUI ^_sX= xj;y^5 

31^ <J sjyjl <io^ 

^ 3sl.^\ * »t>J ^ 31 j Xi-o ^ ^ ^i0 

L_'* t^Ls?*^1 lJ L«Lc Ij^I t>AAX3 ^ ir* 

a£^^ ci *5 Cij^^ 

j^5CA^ u»^ _5 jo:^^j wiii ti gLo ^ ^ _5 IP 

* O^' '!r“ 

*—'" 4^1 * AjLsj ^ C?-^^ ^ 3 I'l 




20lj‘ 


’-5 C^ 


“ ci J.2U 
» ^i lO^ 


ci « ■■^ ‘> 3 c3'-^ (i;^ ^ 

J 21 aCX.^ ^ y^ 

iCiuj^l js3 (J 

Ja-s^l (J * &L^i <_U==^ ^ 




y^ ]j^ kJlA30 JU 1i^ ^ IA 

^♦xji ^ _5 j»Aam ^ xwM^ * \ 


I IS 



II® 


Lo ^^Ali^Li «Na}Lo^ 

^ ^ ^ ^ izM 1^' j*^ ^ V 

A-«^ ^ Kj^yJ J X^*xsr*^*^. 4^1 

iU^ <>^ i3Av. tiJ* >P '-^l 


4^ 2^ J. 

c::„.L::-’ iJ A* tj 

•« «• 


:^' > 


ij l^i iC-Ojta.!) 

•• 


A 


^S?^' KiT^ 

S^Lrr/ (►''■‘=^ 


,\—;j.«2XJ\ ^i:^. iM 



-V 

«..u, J 

^3^ (_^illaj 


^I.oL3 L^C^JLyJ 

C^.L. 131 s^=>. ^ 

»—lijl 

^$o jJ aIU i-jiOi- ^ Jjj>dt ji.X£ ^J^if I^U t^li ^ 

i-T*.-^ '^* ^ CS****^ J*-® ^ 

'^iJ ..Lo^xl jJ ^*-««J 

J>j> 

^ _ ‘^j ^ 4x5^31 3-^^* 31 ^ 1* 

* Ltf>^^£ ^ io4XA2jl^ j^ *iA-j2**»3ILj 

^<3 ^22^ .X.V3 ^3 c^U 3i3 ^ 

j*.3 ^ ^ 4-.;lAXi33 *■■ 

jJU » *^l;V ^ ^ ^ 2 jUu*J3 

o^j 31 ^ 3.>^L^ 4 X ^3 J>j’31^ auM^ ^ 

X^Ufi *x^I J>i^* ^ ^ »3l^-o 313 JUj 


3^ JUJ3 



T 


J ^Ull 


. •• •• 


sy. j^, I 

■ '^'■^ r«*2i .li^l 

Jl toytl |J ^1 ^ ^ ^ 

r*> J ^ ^ 1^. ^s,iii_,,^ 

*«-lj~!l J . JL.I/ ^1 „l/ ,ji,, ^y, r 

'»>!r-I' J . ^yi ^ 

J'*’’ 'J ’-S! k-J'iA.II jiji (_^| p 

Jjjiailll ^ .^UtHUI J ^ 

J«S!I UI, , liT ^ 

Uli cJii u y y ^ 

Jjyi i^\s ij , . jjuyi yjju *-:^W:.Ji 

>.U ^ • u.«. ^ ^ y 

•^I itilyi J ^ .ly ,iu jm .i.b ^ ^ , 

«*J cr* EJ^ J " «£Uj J.^ Jjyl 

3 ^-lai , . ^uyi J i. 

juloyi J . i.u(ji .li, oCiu ji oCU ^ 

01.1 -=> ^ ^1 n 

'=''•»' ^-«-*5'yo-, ^Jiy 

• ...M lyy yr^ ^ 


j~t _3 


J’ 



**M jUJUaLU cl ' * (^ >J 

* •• 


AX>^ t-^' 1 ^ J AmSI i-lI-A^V 


AAiJLjS J 

^ ^ y E*>A£ ^1 Ajf^l 

t3 ^ pTj 

AJ (J^Afli * A-*««icflJo ^^^>g»<ai\ a^AAi ^jkJiOiJ i ^ ^ 1 

(^.•^;=ilxll A*;^ ^ ^^^4>JLXI\ ^xlr j'*" ^tA ^ 

Lt.A9 « 2icX«^ L*.^ i—*,* *kj 

•• 

tuls ':s5 w ^ i‘'>- ^ *Aii3\ g.Ua.1 

• M« ■ • 1 ft 

y Aju« 

^LLi^ aX^oj^ ^\S Ui^ SJUL^ 

U-^i ^ ,^,5^ ^ ^'XLc (..lI^L^t^l U>^ ^ aJLo 

^ Ax.\y^^ ^x:i ^UajUji !,13 

• • •» 

_, i_-JliA^ Oo J Jl*iS is,l^ »ij W XijlasJj^^ 

»• 

jt:»\ 3 ! AaV^> cI^-J ^ 

i^LUl ^»j 1 jLaj y ^ftXS j 

5^. il 

3 


u>^U^3 (J 

•• * 
u juijij j ji i^r ji^‘)ii j j n 


^Ua3 5 sLUJ f^. 5 o®^' 




c:^tjUijJl^i^5}^? JU»^ u-^l J 2;W5I' hhr^^s 

jOJIj ^ ^UJ! A^ ^ 5 j^UJU ^J^ 

ib^U^t cl • (J^ ^ *— 


4ir« 5 '-i 


(J^^ iU«ax3^ ^4Xc t>J£ ^ V 

iST® (J W-XX4^ SI 

g-iA^S J 




cra^ j ^aXa^w^i 

3(«X^ ^ »*>cs*^ w 


C-> ss^’ 

^ ^iU!lj jiJ«=’j ^ f JH 5 ^ 
>^^■3 W. ^ 


J JjJ!! k5^Ai.3^ ^ ^J;^^ 2'***^ S?j\p* J^-yi^ J 

Cf^ J u^i^’ ,.5^ 

li>J^ ^ ^ 

. ^^jSi\ ik 


Sli 4X^ cIl.oU.> 


C-> 





lS* »^-wAAi\ ^S^3 

s«x=Ji^ {.^j 4^00 cL4^j,y; ijii 

£ 3j^^. cr^y* 4^^' <^ 3 ^ d '“3^^^ t^r*. 


Cl 

1 


J * ClAxijjl ?it , 

‘tir/» C4^*j>j vjA* t- 

yi jJl-« liJij ^ y^ H 

4^ltl-o *iJI aJLc J,S^^ ,\yZ ►J^L J^yi[^ 

Siti ytF cr* 3 W «J« *J 

t«j) y AjUoXj lx3Ua>« ^1/ fii ^y^£*J UjA ^taSyi y 



1 




= j5 

• * 

if 


t^oLc SiX^ ^ 
^xAJ ^ 


j.is=C, U5 jL^Ls^I ^ ^JUJ^ (J cijLoiL^t 

u»s^ v_^l*Ai^ ^AL*i x^ j.Z'1-s. ijM.^^ ^■♦ ^ 3 ^tJCj 

«.£■!’nr® CJ 

ciUi=a3J J 

#♦ 

LiJL; ^.-.is J jJ'o r 

^ U—SCJ^ t>ou cJ-^^. ^ ^ 

p,J ^ 20C«MkM3 ^ (^! ^ ULtf'jj.o 

A-o^ ,^Lij ti 5 * ‘V.*^U= a5>> 

LaU ^3\ i_i.ij^^l AJ^ ti 3 LS**^ 3 a15 


£ 




UjsjLc 


^jLia3^ ^lAiiijl * AxXi3 (J 34>^^ 2^4X^^3 ^ ^ 

^a:=!* i_'* iLi t** 

J.5 LL^ ^ tL*.-is3 * ^ 

\s^ u;li ej’j? w' *^.h L^« ^ 

l^t ul ^ v,5^ ^ 

^Vi;:11 v_^lAb U5*-=>*5 S^^'JLJ! iuil^ Lo3 -S Ui3 ti jj' ^3UalJ ^ 

^ tt>'^ u>' j 1^:=* c;’ ^Ua^\ aj3^ U$ 

aj^L#iS^3 ^ ^ aXxj^ 



JUJI XJLAkJ 


3 


4^ 




i^\ ifj jiyib ^ i^jj ^ t ■■■^AM* 

•• 

cr=^- <J^ LS*-' ^ 


j .1 




)U 




_, ^51 

* Lf' I ■! 


cl^oj y j^L5 xa*>i aXj^i y y^ 

xjli^ * *)yj3 ^UiJ! l^-J 

•» 

^ ^.^.5 i« i.;iaj? 4>J^ « ;, .A^ > c::^Xj ^ t^\ 

t ■■,Aaiws»S\ V^K^J L_" « gL^ ^ j.) ^ 

*-"’ tcL^ |»J* I*—*" y ^ 

lSj^ y'-c * <_wa 3< < '" vxt T y I Ssl^yj *-:1 a1>^ 

‘ayjsJ! u*>jy 3I *>J^^ rr 

er* * • **wx l ^ ^^^! (jj' *>jy^ ^ 

A3i>jh0 ^ a\jU^ a3jl« ^ A.fc^T y^ y ^ 


• iu^yj 


.Um 


yAAW^ > 


-AAJ 


.)U3S 





J aJLJ »lt 13 >S 4 e^is" \il U1 rr 

lOtH AtC^lx^ tXAS lt>^ (^)ll (jLs^f 

*j^U=>- * (J 


A^l • a;l^i 




•^\ 


9 


rr 


aXIU ^ aJU 


^ AjUx ^ 2k«£ 



9Sj\ S«X> ^ 



^LlU 






^ ^ *>-f^ tJiLc lK 2^ -5 

ci ^ J s^Ja^H iUAJ^ Aaa(»*^ ^ 

«• 

u^ ur*' ti ^ 5 J^Ji=' J ^-^^AXiJ; 8p3>A3 5 

t-±Jli ^ [j>OJu 31 ii^l J Ms»jJ! iit>^ J 

U**^ 5 J w.ij ^5? 

La ►UaJ ijjtj itol 3!j c.iL\Lj i^jLf 


UjJLr b'iXxJl (j 

%• 

L*2r^l J 

•« 





2u^-o X*Xc ^Aa^J ^ 

uili* U>L G’Ul^ J n 


« 



JO^ J^Sf ^3 RxjJ i^.j-i\ 3iy uJijji] 31 Jli- ^ rv 


sjai J \^jjS] ^ ^1 iuojL ^:ixi> JLiJl^ 

•• 

kjLw J uJiVs^f (J ^La^3 i-:-^ jCIaI-v 

U«.3 J 311 , .3L3H 

» ^ kjliilJI ^Jj ^^! iuSb 1^)09 

ijmLj 3 I 9 *Ul Lti^Aj 31 ^j;3 liL:k y^L&j^l U>L^‘ 3i3 f*^ 
uX3S 3Ui loli ju l^xXX JL^ aJLo 



tv 




isiJ II® 

<J iyl^jJI jM>\la ^J 

• » 

*^\jr^J 

g-lA^l g.1^1 c>j^l ,J lb 

fJ W* J U4 sA! ^ |.f 

>^’ «J * uJ^jjo 

jwLoJI J • ►U^UJ jJLo cIjoJj »il Lol Iv 

U^ iU S^J J ^ ^ ^J,, 

L^ tA5 j 

1jo^ ^ .Li ejJj ^ J.U .U jL Jil 

i>^5 uZLaxI, 5i! L^ ^j ^ Xi^ ^ 

^ •• 

XcUj * »Uj ^ CL^xL^ ^LCUL; vJUxJLe 
lsr« *>***ai’ j S^«*JI «>>JL£ ^ I ^ 

»3I>11 ^ iyf,^ly.Ui J l^..^yx uXUj .^.i 

S^ • ^^Ia:i J ^^IU5 ^ ejLLiJLJJ C^- 

J’ ^ ^^5^' Ir ^ ^ r- 

Xi^^ACx) iij^ JjH * xj}^ & 

^iXj, ^I _, * ^^^5 j 

’^' ^>* 5 Xss®"®^! ^ J^jJI alJLs ^^Ix, 

^jl*xjJl li * If 

^ i^«-. 1^3 ^ _, n 

•*;«*Xlll«L^ Uie OjUp ,f Uj tUj ,.,i UlLo ^ UJLi 


*«5 1M ^ ^xu l^JUU 
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J * er* 

^sJfb, U>4^ lK L«f^ V 

3 L,^X^ ^ ci ^ 

S^I, auiiij ^1 „ J,^1 J g,yiJ\ ^ 

(Jj»*J? j ^ (_L:,^ill^ s^LkoI^ x.«^^ j 

^Jl UU^ XsLbSf 5 j fU*iJ? 

{*J*j2Ij 3 u^'^-^' 

(J a^*»5 ^jl 2^.. ^^^ Ji<. 2J ^ 

^j1a*!I jJ » CJ>V. <X>«iJj3^„ Jlj 

*ib£^ 3 Abi!^X£ji^ ^ 

(►^ C>^ 3 ^^3j f' 3 *^^>^3 3 *^L=^ 3 

joUfy^^jui (j * LcU^ s>A y ^^3^3 ^3j 3 »U93j' 

l^i <_^L^ U>A3'A.I (Jj !• 


r 


J <—wi.< ^Lij^ ^L^aJJ? -*5^. 


• » « 


tu^l (J 


Lftk^JLij 


^ ^ ^ iUXwIf ^ ii^ 2^^) ^ AA^ I 

^ib 31 c-Zyi*!! 3 • iblij g-yi S^s^l J^ 

• • 

(i>>bB^. l3jl-S9 ii;l CljLjUajl ^ Cljl^lj^J g'"3>^ 3>^- II* 
^^^IXrUi. *v^u:<31i>l ^ ^3 J ^ 

^l5j3l IsUmmI 5 Iw 8»j-ol J ts^lj ir* 

jyo^. JH ^ ^4Xwb U 3 ^ 3 9^jS. l^t 

XfiU^ * ^ L ^*lr e;30^U 





y.l^\ %S * ^*VA3i’ KxZlt \m^Xjo »>iAfi I 

jL^i j * J^b ^ r 

#• •• 

J ^>=’« :5 e>4J’ J ^ ^ 

^Jiio 23 ^ ^l^iS ^ *ilA*j2II Is^ 

•* 

y i ** jt-^ (J3'W^ ^L^bi j^l3 s2kLL> Lb^ 

j JjIaJJ Jar^! L^ ^ J »j'^’ aiUJ 

\ j^-<> 5 * uJ aSVj ^ju^t it-jX] \J^ 

* (J cr’.'^'^* c;'* 

• • * • 

— I *—ii i! tL#ijJ! ^Ls (JLS 3 

J.J^>2.]^ ^xi (j * U^Ua ^_fc>J^LiJl L^-« ^ 

3 j Xjj^I fcXibl^il (ji ^ P 

• kjia^. .>ou«Jo ^ * <^L:> ,^^^3 4^^Ui j^^JLwiliJI J ^ 

aIj^ B^l^-cij ^ <J>^' ^ (iT^ 

;kJ^«XjJ\ ci * S ^ (|wi» y 

LLil/ U—CJ«>»j * M * o jl 3 

jU. joU^I S»y J>-pi fJkS' ^,o^Li k>a^. 

H 
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* jjuai ju 

Li ^>31 J^ liT- Jj IV 

' **Xi: i^4 w- ^xs ^ 

iOVo LSX^ j3 *:;_^:=. J J 




* iJ^, -3^^ 1^ 


^3 O^v ^^3 f^i ^.^:l:i ^33 ^-^3 ^ lA 

*y- j ,L;iij j a3 A>^i.^ ___, j^--<- j 

j>yA^33 ^.3.*!, ^ ^ ^3 

*L^j j J;^33 liir^ ^ 3^Li >y" 

j ^ 5 UUxj iC„^ ^ Iv-ix:- j jjf 

V>^^' I-" C'^. J>■^*J J>>j> j '-^c-13 ci 

ti^ A*jL.i]3 j3^-olM ^♦-> j y>_a.X;:J3 j 

tiJ* c.rs^«’j)-33 




•• »>« 


y 


JL^ 


^i\ W.^^X|J 


.^^1 4>OtJ 


glj !^! L|> ^.i ti*.^X.ao t--—u 

•• 

2L*^^ J r^l^Xut ^ Aj 

c 50^M Jli- till aSXo J 3 

liiiji _5<;J •^J 

* ;v;-,.-:-M rXj; 

Jj-T^* l»5 ^ i-ll-.XAj^.^3^ aJI^ ull^X'j tj.:^*' ktJ"^ ^ ^ 

^Iv/J ii Ur^^ .ci^JCJi a: 3 Ua^/..j .jLJi:U 

_,/•• •« ^.. .. '>*••• 

ji:i~'-3! J b.i^:- u :y=:-V- ^^'•. 

«j'*>-^ * U<;.:*J x3^5 J J.;Ij Jr^^I ^ 

J _5^ L_<;i J jLi- -i ^5U u->--> J^^i‘ J> ir 

JU! c-lLv\i A\i ^ u;11aX> aJ j^\ 

(JL? ^ uUaXS (JU? ^ X^ 

** * *9 

u#«t^a4M ifcXj ^!L.o l.,.^43 


* Js^l. 


uH^XaJU !aIj i(.!Lo 4>jj.! ^ If® 

4>J^ ^ ^ ^ *>OJ xjLo ;JLj» 3 

c A.^1 U ^ 

^|^ ^ ^ya i ^ j <_.3^ JL« (J Id 

yit> _5 <>^l AjS^3li i>=>.l ^51 k_^3l d>l-o (^li 

*JjU^ * A^ao ^ ^ ^ ^Jf ^ i_jjF 

\tf- 5 ' y^* J 


II 
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• • 

I—ij). 


M .v-j ^<k:] 




^^r:. u;' ^5 yjj 3 :^^. 'J J> r 

ul'.'j. It t> '?-i Ct-'^ 

(J -I' t^' ^‘'j5 

J. I-'" J*".' ^ 5 

,.'vl*.!\ *'-.y-» Vj .f'Ji'il J.ij i..» ulLv^j iljUr>* i>iJLy ^'5 ?> 


•>:) 3, r 


<» i>.tj 


ill .±.’..1:; 


.. t ( 


,.• r. ,1 «->.T.I 




■M. ■ ••** 


:>’^A-^''i c^>aj (J*-^ ijtjjl Vfy^yij ,'iJljtAj *1 

y** • ♦• •• ^ • (^T « 

• • •• •. A . U \ •• \1 • • / *• 

^ 1 ^*>-3 *“ * * ^W* ^ 

* ^JL« i^^-i 






*■ it;,^n iVju 

^ ^ •• • 




r . g^^->X3 Uo i-iLvAJ 

w» •• 

j*.3 ^ aJI^ i—L'- vXaj ^ ijJLc y ^ 

1 •• 

iuljk£> * j^-wi **Jjl t-lLJ.AjLi *jj^l 

il d>^il 5 1 


^3 ^ aSI-vo 







^«o 


'-^>•^5 y ^ l*^ 3 

J* 5 '■€*= Xi^U. ^ _, 

* ^*aj 

c 

slis jLa. ^j;xju*<il ^j^-o ‘-r-'-'*'^ ^*’ 

La-I Ui 1**^^ *3*5^^ -3 

isT* jW '■i^ <ij'^ ej'^ '^V« '•?:=^ e;>^i 

.3 liVj jL3^AjL« t-Kii j>^- ^ 

* ^::_Jii!r 


cr" *—^17- 


acjTjjft 

*i^3 


J ‘-r-^j uT® -3 f' 


^^1x31 4Xj>I i^llj^ 3 iJL^AiJLo y iCL^'x» ^ ir* 


c>* ' 4 ^ 5 ^ J v:;-® ^3 ‘—j 

• * 


1oJL» i—^ 


.jOrUJi 


c^ 


IP 


* l9«MW «..*l^ 


i^S J*^’ 3^ •*^* ^ 


e7*A^' «U/aJ * iuf 

UculXa^lsy^ »l3^< XiJt. J^' '*1 

tj^jwjXLUXeUxj * L^J >^*.A. ^ J tjAjliaJ Jsto , ti" 



LT 
• ✓ 


-j? l-« 13^3^ <3>* 3 


Jio 3 ^{xl\ aX^=£^ ^ ^—r ^3 C-*W *>^*31 I ** * » 3 33-^343 

i;o%^ ^!-.j L« 3^ s 3 ^ ^ « , *^3 >J 

3^ 3 .;Li: ^^Ai: -^LJU :? kS^ 

£4 M^Uj ? L«m« 3 J La« 3 AA^X-« ^' 3 ^:* 

« 

4^33 i - A A ^Ij Li^f 4_^3 3 J 

mXx^ < ■a 3 \ 3 JJ 2&3^ 3^ J>^** ^ 3^ £j[^^ 

L^h-j3 3 ^ c_a ^3 3 J 3 33 ‘^ 1 * 51 a ,»w C c 3 ^ tiJL?'^ 

3 3 ♦J ^ V 


k« 

5L^^5 J^^JC>J^ sjK£J^^ '■^ (_jC;jOLcOo J---y JUJ J^j ^ 


Jl 


^1 Lx> IIaXj AjH 

Uj *\..^iLo ^ol^ -Xx, XaaM Ay.*=-t ^ 


>Aa>»« u.^oV..^z3 XxaJI ^1 AXa:?) 1 3-*^3 A^ 3 ^^ 

j>?^- ^ *,.7^ 7 ^^A>l J yjiUi. JUaj'i 

2I.CL»j SXj^jL^ L« (^'i (JL*ajiH j*-5Lo 

J 2^ * i}'^ " ^ t>ji-'*” it XJyLiLo 




* J>=^' 


c^A. v_jilJ 1^*; J ‘-r-^5 ^ 


^TiAe ls/L«. Ia-J ^1 ^J/lA- ‘-r-'itt i ]jf^ 

I 4.5 Si^\y^„ (J "’ CJ Sf!’ W= ^•Lia^ 

Jyf ^ ^ jU. ^ J /ti^>,^l Jli; ^ ^ 



Ifj J^13 (J ^ u-ftJLXalJ li? It* 

oOe 2*^' UU! ji j LiJls^'i 

r^Le , 

.XK^I Jji J ^5^:i j^jOL« in liJ J ;f<- 

L^jt>j ^ S.U.. a6>A _5 ^Lkiua *J 

^LoF lil^ u *J1 56^ 

JaSJ J J.:^ iUiAlL; ^UoF 1^- 

iCxiiJLixlc L-y ^1 

j'*30F ^ ^ij, ^ ^j, 




^ KiX^ j ^J^^ cJ^ 

* ^*>^4 ^ _5 


ci ijAita-oL^^ _^lx!1 


J * u^>s^ h ^ ^ Uy; u^ I 

(mXjiiij jkj^ i-oi I' 

<:r® f‘>*^^ 5 id Uj IaXx-o xb^i, ^ 

•-^■j ^ •>JU g-_j joj 

i ^ u^ u>^. c.' f® 

♦ yoAJlJI a3 

^ rt • * 




joio^ * ^5 ^ ^^>1^ 

^JsS **iiJ^ <__*X!i?j 'il 7 

• • 

oo ^ J^- J^SIU j> 



• • 


4\*J 


^xi.^ 


L_Jlli, 




i-^UiJ iULi;JI La^mJ 3 jj JlS ^1*j jJUI pLS 


Ajt*Xift » *r»'-U ^ C-^ 5Sa.^.a. ^jt 4Xi£ 

•• ♦ • 

aJ iixsL-i.Uj A5^jyxa2» 1^l5 Lj*^X=r^ ^1 j*a^., ^ ^ 

^^ ^ (Jx^ill ^!iL? ^ ^Lxa^l 

*» 

^ ^i- fJi ii^cliiJL. aJ » 

•« * •• 

^^y>L=v ^IjLk;^ c 3^ t^A^^^XXi (J*^ 

* A-J5 ^<>r» 


!SI _5 A^aM ^AAa51 ^^,5^ *^^3 ^ ^ 

• • 


uSjX^\ ^jaA^ c—^ 

AJ^«Xi^ *■ fc. ir . «^>-^~ C. r* ^^AxXXj 

J^\ ^ ^iJL; ^J\ y H 

^ *LU!i 





k“I;.Aia\ SsA^Jl ^ U1 I 

i=t=^\ J \:>£ii> * ,^jZsiX\ ^ -IS- 

- • ‘ " 

sUx^ ^ V-0 *>ifi l-o^ r 



gAA. /T^aH 

^ c**» 


^ J C-^ U*^ ^ iwi^f 


li 


i=>j^ c;-^ *-7-**^^ 3 l^lij J^li 

iCxjL<^ C iw^*^ a3 VI ^ 

(^15 llU*4.J Mic K:>3^* *A)* 3 r* 

l^M-o ^L«Ax3) iu'lx 21 ;^ »xstJi» ^ 

Jil3 w-^X-o l£A-< ^ J! if^wwAjt 

* X;.U^t <_.A^ Ui ^ 

^•ULt^Jf ^ 01 jI-«>^*A1 p\yM* 2iALSii\ I® 

t^^Awy> ^4X-3J ^ ^ <-_axaaJ1 


* 1-O'lC.o ,^\ UjiLo 1^1 4X4XJI ^ 


3 ^ 3^- 

Jl fc^L JH ^y-iU)J 

,,^1 Blvi J MU 





.ij Lo jXi b 



* t^b Jli 


u 



*il ^ u/Ua vJJU* 

* t h a.«>l>.« l__l^5^? ^ (JUjlAr»»)flj 

s ■<>*•13 Ua ^ jl cr* 

jL^I *3 ^^13 u^f^. (»J >=*'^Li ^ Uaasi.? 

^ .^tLiy;3 ^ UAjwil »LiM 

liA (J ^j;*t]I 'i*ai£. I . ■■■*f . . * H .:^. ^ |»JL>J3 OkSb 

‘Ifari ^c* IjiXZsi3 ti ‘-r-***^' 

•• *• 

Jli’^J^ UA U^ AjI ^ iu^La^ ajI 

jJ (jmJ ^UoXXJt ^sS^ ^ < _ -A^xH \j\ 

• •• 

^ O***^ ^ ^ iu^L=i 2(«3^ aI 

z^X^\ iS j*J JM gLfij3X\ (J^^JIJ 

L^ Ujb^b ^{j isrstARiJ'^ 

^oJU? ^xi • ^♦■ ^C w♦J ^5 L#^ Aili 

cT^ ^ 3 ^ (J>^ v-S^ ^ 

^ 4:^ ^ ^ 4-r-^%*l ^^aAJ 

aLil4>4M(^ * «>JLc 



1^0 


Xi ' * ^ 

jJ.Sji]]^Xi *\X^ ^J\> 

^ /JLiS 51 ^ jJLv. fi ^ 'i' ^^ 

v/O <i>* ^ ur^'^ j' 

(^ii>» 5i\ ^ * jt.^. tLs fjH y 


_ _ j' iwLi i .A. r 

ciLiaVrr^! xa^kj x j«i\j w' 




^3^ 


•• • 


* «xic 


5t *^3 U _,» »a« iJ3jl lili ri 

UJlS u'-^^ ^ cK jJ J ‘-r-*^* 

^ jO^I i^li 

la<;=^l ti * ‘-r-'ft*^* U 

> 5 ^***^ |j_j^ 3 } 3 ^ l/a^ k_$jji«u3 3 

^^\.> (^5 3 2 ^" is^^ l<X««\J Si>c»^ 

^ c^ol^ «■ --**£ ^^1 1^51 SAjJ ^ X^LmJ ^ w 
Ju3>VgJI tj * (^lC®5l3 j^ji-> jij^aXi l*ii I^LuaSJo 


*i »tX^ ^ eW cr* ^ 

w' *J yjirH a’ »UaSj 

* /oob 

«j 1<3 ti^l^l/ 3? li^^t•Xi Xa.jS‘ iiJj\^ mT* S 

1£aX»5II KAtoS (_LJaik io5l L^t *49 a X»1^ Xa^o 



iL^Ls^i Lo\^ J ^bl *5X5 JLr oJl^U 

t>wiA » e^^-! iJ Sk^^Xx^ 1^1*3 

Sj^!1 «rLjJ |J ^ ^ 1^ 

LoUlj ^ ^Uj«x]| ^«3 ^ K^iri^ju 

J « yu. ^ 

j * <ja^i j^- j^.. ji ji^ tyir r* 

jyaXi^ Ajt^ tdJjti iL«2LwJt (..040^ j^«aASj,> a*3\ ^3^Jm TI 

J * »• ^ji. Jll^ j.^>Xi 

»Li ^,1 ^ iJ * . '* . * ."* ,jXi: 

ti • *«^ »Xi J jj;* 5JI »5»ri.^ 

^ h ti^yi fJj rr 

4>m^jIjCX) aJ k " (J^*Xi ^li wa5^ • JaJL> 

»J U^*^. ^ £J!>^* ^ >^‘*'* J 5 (j«|piJ!ys? 

j^!U * J! bUic^? 

*^X^ L-Vj^ ^ ijr^juw^Xi jljj^l (^l,^s j rt^ 

% 

*,io ^ ^ 

* A«^,^b *A«<0 >i>^ ^ (J W..X)trf>j (^Xim 

._*ft*3b jJbJl Ooo iljr^Zim J uJ,>aj e>^i* w* J"2H r& 

* ^jji J *A^ t-ZJiai cj^- 

*Xi fj'u^ s^^’er- Tl 

4m** ^ iUjiflJJ >Lw ^ jJi»S 



fr 


j .U V-* ^V •• 

U>Jl^ »>Aftl^ ^ k/i^' ^ SjU^I ti 

^iJUl ^ • »^l 5 

^X»j Ule Lajix« j LojIx« li>^ 

« 

(pSjS\ * «jUH 

fj*^*!* 2*^ •5 va*;j ii u^. w' ^ 

L«^A^«o ^L«o (^3^£ 5 ^*NjO^ ^ Vi-v ^ L<fl ^ 

^jjU? * jLsJj Jli J ^1 jLaJl J ^L«*aJJ ^ *jXo 

* !>-!j^^ <JV®^ ti Ajim l^x-o 1^) 

^ 4>uudl Ilia y 

f*' s?^ la^ ii*al^ 

I 5 ?efi |*J IsT* la^*^ j i>JixX5 

Olj^ 5^ iJ^ kJU.^ CLJlin J jU.L» Jf^sr- US^y'i j! Lo, 


•>m 1^ *■ . *- >^ ^ ‘ " ^1 b^^XwII KAjlct jt 

iSji^ ^La * <—JLjL3t 

•>.*x» 1 ** 4 ^ U^i ^j;jjJ»lx 3 ? 4 \£.J jU^l j> 2 j 01 ^aoj Iv 

lil j^.. UAAii j fU iSiXi ^ri j^.. i J.J 


Jjo pUJII J^' J ilSjUiJ^ jUsr* Sowo Jy**, 

* S!>M^ J 

Si^UX- XJl4^ ^<5^ jLii %ri ^sr* ya^^slf l^ 

aUa^V^ S^UX^ ^1 ^;i» pA* ^ j gOjJJ W ^ A fl g' 





JUb Jm iCJiU^ y^ **^1 (-ajjAj I 

JUU! J J ^1 ^ U*o^? u\ r 



• » 


iuxJUil ^ y **i,' i ^ 

c^Lr^' j^* * ^.^^3 •■^i 


y iJb SxjJ Jl jliuJlyS «l^l Ul p 

jjT. * jLsrJ| J ^\ ilil u j^UJb & 




* ii^L^]ii iXaS Xt^lil L« ^^y3yl\ y *1 


fptji} y£. # ^y^^^ ^ ,^b» U js^UUI ^ V 

fp\ji\ y^. * IL,^ ^SSL^ L. Jt.Ut ^ ^ 

^ yA y **^l ^!1 J.>J< S**-j' a ^ 

JjS' Ji«J ^ yA y lis^.\yl, y g^ Ur*^4 


yA y gMy y tjfl ^ Jj!H 3 ^9^ i “-^k) 3 

taASr* • Jj2ll (2;^! o^Li ^ 

iar* IfcXi'Lc 3li lt3«>jOL« i>SljdI i^\ !• 

cT " 

l^r f^Lj liJ ^UUI^ ^511 JII J 

•• 

^ J>«^l JH y *i-o 



PI 

f 

e>**^l _f xijj 

Uil UyUaJj SAtoJII sAi. J JJ&SIH ^ ^.-1.. ^• 

^V’ Jjil Jlill J ^)Ui ClA^iJU ^ 

e;«iV* ^^1 cUUjl ^UJl J ^ 

*!iiVl cUliil J J 

* ^jyi uj^ji^s” J 

S?^ ^ s^jj ^ Sj g._,j ,J^ J^UJJ 

vJ^ ^ J (J w' J V ****1=^1 8^)15 ^A) ^Sl ^jLfi ^ ^ 




tO'^I . 3^^^ ^ iLtoLi, ^SU t .j 


xai 


• ^ 

*A*-.jXkiU J xjjvj ^!.^, *j,i j.A>ai 

or- J ^ iuXc U ^LiS J xS^^. « J 

* ^J^ «^!^l o-«lJ J( j Le^ j *„Uoiij 


F 3 



I® 





5 jJ*-M 



* «Jb,iU 



<j.^^JII J:}\ _,! l/i Jy aJli Ul S^^SI 

fOv^l^CSJ c'* 


* S^' 

P 

Jrijt \—jyi 5 jxii\ ^ j.L^is ma ^j] r- 

^j;ls ^ LtAls f>X|y£ ^jj-« (Jj'ljUl ^*»JIj 

V.S^ »lSa^ ^j;ls ^ J t5^ 

* 

l^U Jur <i)< ^ J iuJliJl t^>AaJl ^ 3 ri 

ia-jjyil •} *~- ' ’^ii ~'* wXJi j 

CLO^JI Uil ofljLJl ^^\ UUs^f oj; 5 


cT^ -s' 





J> 


CT® ‘^y** ^ L?^ <>*" ^ ^ *-T-»^* 

J ^^51 Jj;***-' j L:?»j»j h-cL^ v_^Vay\ 

il^ ja31 L*^ 5 c_i*a;UJ iAi 5 I 

g.ji^!I ^ Jjo j <>^ 1 ^; Igia jlj j gXt* 

w5H d-oi-il) j w^Jl *)ii J.JI u::^;il ^ c:.s^il 

U"*^**^^ e;'* * ' ** * *v U3 ^ «_.n vi *3l 

t^liU33 ^ ^ SiU e;»^» ^ 

(^US'I (jmiNaJI 4>s»3j tJ^aJ ^ l^i-* i^jUj 

wV.' j ‘-^^. eji^i £- ^ 



n 


j t&t f r ® 

»>« tsxrf uT* •^\ ^ \a^ *5^ ciiU» 

Wrf ‘-^ w' Jf* *^y* i 

ili ajay, aSy^A ^>*j Jli f*^ 

J^ ^*«aJ ^ Wirf 

j,s*Jl fjs^ J}^i>J? ti^ €.;1 jLo ^ 

• cii,lll ci,j<S, 

,_,<i*3 itf' j" *^JJ *** <^Ui Wj- <J »jrj-l ijifc ur* fl” 

•• 

* jj 2UUJ\ ^ Cl»Lo ^iUaJ^ s^ 

^il3 SJoJI U aui^J Ja-yi J^‘ I't® 

* U^ h l^B ai u-Jli iJiUJi iOUJI 1^1, 

j.A*5 ^Jll vsrrf ^ e;^ ^ *'*» 

^ jl^ J\ \j3aa S£LjL> 3«x^? i:^^>3^ J^\ 

‘ _ - i>Ai jju 3H ULVIm »S^)b ^ ^ 

rjl^l t . aiv Lo t±J^ Jl Xi};jf A*J (i)< J 

** iSXh»o 


ijSxi] »5f, iiSUu^ cll^UUls »s^^rv 

^Ai\ ^ i »>W' vsr»^ 'V' v:i>^ er* <>^^. 


^ ^-9 S?^ U-*’ ‘S^ 

» t ” isT* t5>^ J **5Ua^f 

tSSjJL »—j' t>^ w' 5 ‘-^’s 




I 

*^^UJ3J ^ s.>d.1j j(JJ aJ 

wULsr-^l iSi S*jy' *J 

*iUs^l 

J .-JiUi.21 ^y^ UJ! 

U^A*i- _, JLs JI c^Wl ^f3 

cUiJf *J JU ^ Ut _, JIU 

jLi^ A**^ ^i^ai Jl^I Ufljf ^J ^ ^^liUJf 


• ■‘••'^^ L«^ |*‘ 

isf* cr® ^ ^ cL^JIf jjj 

»JI^I i^Uji ^ •__-w*i3l OjljLi sj^ 

u' (•^Ui^ u-S^'U* (.AAoj AiLz^"** ^>*j0 ^Uj^JIU 

er® is;(p‘U-» ^ji\ oJ^ ^ (^b jJ^ ^ jj 

fJ uf (^j-i'U-. i^jA isr*"^. 

cr€^ (*^ (i)^ (i>^ oJ^ 


* c;^** 

U5i j Jl j lij?^ jj j c:i^' Lo 4 j; 1 ^ f*! 

* J^^iill J^laJI J^5II I—B^aiJJ iuJLc 

*4>^ LJi ^ j ^ ijj^ 15,1^ v—^^.-i jj 5 s^y* cijU >j ^ rr 

«{bbJt ^^jiX\ ^iji\ l^Ii 

• UXk^ ^ye 



rv 


W-A-MOJ) 4^l» t ^ 

L««jI {►fe* j iiX^ls: I 

jilwl**l »>=t5lb CJ^J^ iiT^ fJ ^ v^* 


yj:*j^ ^ X-pU iuU dl^JH U^ ^5H U^ »J. 

U jiJI cljSLsJfj Jl^Sl J «Jl>U*j| J fUxXl .^UXil ^J,! JJJ 

jJ.^ jLe ^{{i iJ-oiH l44» jjjJ f 315 5 ■ «3ll-» 

‘-r-*5=^' 3*^ *^!>^ »^U-» X*j>» (j 

Uil, «0oj v^3f5 ^-c XibrJl j5 JU£:J| ^ X**35 j5 

XJVje^I ^5 (JL^J «-—*js:^* X ^ XittfU;. «Juo X«x35 ^1 ^^5ws^* 
XJl^^ ^ (JLs:^^ i__*sr^. |_Jj X*oL:> »JU« X«Jt55 JPJJ5 

* ju:-3lb 

iOLi^ j iJiXil] j.j_5 XJU.^^31 Ue .-iJU^JLi 11 

iul:^ ^ f^^ ^ ^ 3 ulLs^l 

Vj^ d ii»5 Jb f il«J5 *Ac aJj^ ^ ^ ^yi} 

» fill sj^;uj SJisJi^ >_^»i iiy^ 2u*ii < 1,1 fJH-Ji aJb 


ji,^ fill j *-eii' 

awoU. fH! X^ 



cT® *- ‘ ^»ll ^1 i^l/* *1 er* 

^ XjI^JI wJCli' kJ c_-«^LsJ| ^ 


^-o ^ ^ ^ji\ i-lljy:i.JH 

^J;^>ii^l cT* 

* vs;* »‘>*iJ 

W«S.1U5 fSl ^ ^ ^ ^4.511 lili 1\ 

k_ola Vs>l LmJ^)^ VjMtXwiJI lif^>^illj VJO^aJLj *, -a w<Itl L» g * ^ 

* ^J\ ClUUil ^ SOcfcl, 



n 


Ihju. j fii fUt, ^Ji yy 

sjisj? ^ juUj la^ yy 

s jsA <>>»T •>>»^. ^ ^ KaaIoJI w,X)lV citLa^d 

U^j^. U^jJlLi- j j U^'Ue s 'i,>^\ ^ »Ns^l ^Usli 

^ j ^jS^\j v_^^si rpy 5 ^ s 

f Uel y±.^ji ^ 5 iAxUI XtSUtH S>jyi 

j l«^ ^ ^ ii.Xst j Jbol ^<X^I 1 


f 5H ^ ^i\ ^ ^ ^\ J\ iuy *5 ^ 
^:i*4J . iUlriM cJli' *i ..a 


^JIU dbjJI ^j;- «:^ Jii\s\ l/i »003 

c_iaj j t_^si x^ ci^i cLoijn jt 

b^io ci^SLiJ^ 3 J\^JH 5 C1,U*3^ 5 ^Ux5H lj^ 3 

cT® c^' < - i f5l'j u^5U jt)lt ' 

AX^J^ <J UfOJl a;-. y;a1 ‘T-*^* UJI 

c^' c_-xar*^* j u^ «--»S Li? *J3^ ,^^i*4J 

•« 

* »A>3 *__>S? j^? Ui? 5 *!-• Jlj *^JI? 

xxua? j s? H-*5^- 51WL* (i^' It® 

?o^ 3 J ^jj? ^su ^? ^.J U5I K^u-jr? 


• i^UyjJ? ^u. ^ 

Cl^lllst? ^ Jj^jl, ^Lj ci,U*Jt 3 fUx5H ^ \t» 



t 


4 

( 

e;f er- ‘-r-«^ »■ 

J*i'i\ iUjOJI 4-r^- 21 «-i^ V^- 

jV U-OUi- Ji-»l Osar^li 

* i:>^ ^ ^ 

^ ^ f ^ u^Sl iUJUl) Sl^\ I* 

pJ^J^SS ^ ^ ^ J?^JII J CL.UjiM^ fUxXb 

j*jJI i>*jJI1 2*^- (••^^ '-*rO^^^-> j isS^I j»3 

* iULcJy Jl^I ^ Jls^J lj^ J X*jjy 

4_-a«m^, L«jl 1^1 ^1 \jiaj L-ij.*«w? j II 

SjaJII j Xoljl 

|j^ J ^1 jJ^L J\ ^ f Cc>5^ 

Jl^^l4j;jl Jir« ‘-r-'^'l (*^1^ (*^V* 5 CIjU^OO 

£**JI^I ^ Si^l Jb=J| ^ ^ ^ 

KJl^I JlsJ| 2- cH* 

JuJf AJf^l ^ ^ «>» 4JL^.5I SUxi\^\ 

jJ J 1*^ lu^yt^ j-*^ J SJls^J y 

(2^1 ^ LtiXlfi ^ ^ 

cr“ f^' ‘-r-*^" ^ f er^ ere' 

cILiJV^ ^ Jl^S! ^ C1»U«» ^ -Ui3» cILiUy-i Jjii ^ ir 

F. 9* 



rf 

^UL« ^ i«^y5lli «^^'JII u--A*j>3y5 iuUj iojM 

er-^ cr^ Js ^ ^ ^ <>>H ^ ^ 

^ ^^\ X Hi- v^Jll^ 

^*-> «J^ aXJ^ 

* 4x3^ t 3 

SJ>J' J 2^ xX3l 4 X ^1 cZIj^ 31 

*i^«-» IjL»^ ^ }j^ ^ •>J^^»x3j *>3^ ii;^, ^ ^ 

vsfS^' *-^'lxt^ ^ 5 «SJ^l 

* CljU^JJ ii}y^ji C1>U>35 *|>i^ Ci,l;^/ oJ^ j 

5 e;' j iuilin iuUaJI ^ 


- r^ ^ ti»' J (^ ^ d>ljal>5ll ^ 

JjsC* ^ ko^l ^ !j^ ^ o* Ji ^ L±.>i Jl Oo^f ^ii 

cr^'J ^ C^' crt* J 

* ^ ^} zy * 

CLi'^sr^l j 3l.X^5II Uflj! iAjJaJI %h^ 

L^^li-^ ^yJILi 

j-yi XjUj isyij ?^y e»'j *-:i»>>^2i'5 »>^5l» 

'ijytsusr^ CljUy.s y j t-j^’Sli 

cr- ^ 3Uy ^ 

cri:*^' y^ y 







Xft-LcJU dLj] 4UJI 

jt r 

yA ^ u-^i j sa^^i ^ iaui*^ij ^ 

W*i J-®^» e'^y* cr» )tLj L»A 4 X>t (JUojf 

(>X» ^b U»^t Jboj't ^ 3 »^3il l^jUlj 3 oJuJb 

Jl 3 SAjl3Jb X<te>!j' i_jb- 5 ll jj;- »ys^ 3< 

«• 

* 

SS.^ jr ciL^I J.O0LJ Cbli>j 9 *Xi JjJH 1-* r 

3J 3 <N=>t SixlaJJ jjj-c _^Xi l ^XSrfc SI SSjLw 

iUiUM iCi^UJ jj^ 3 x*JliJI Sa^ cL:j»i <-::-'^iH ^ 

* xiJUij\ ib-«iJb 

)^i\ j\ u^ ^ ^ .m 3 ^ 51 ? ^j^jn iubwi t“ 

jL»yj y^oouji 2^ 3 3 ^^jv:» 3 ii ^ 

^ 4^51 yy 3 ^51 jJiby ^ 

^ 3 CL.3J Ua 3< J.S 5 3 y^xb ^Jii 

* ** H «^3JI AJ3 3 3 ^33)1 ^ ^3333 

I—a.ZAf> ^IaJu0 SaxItJI ^ 

1 —^ Ui^'1^1 ^ U^ULe Ua ^ 



rr 


£>=^ isr* 3 y>* *♦-* 2 >s^ <#;♦» 2r^l 

* JliJ! jJii L513 

i:u*^i iyu. sbmi 11& 

U ^liJl ^ »jJ ij^_, iU-JUI AiJtli gUiiJf 

JU<X^1 yls^] jwJI XI S»-»» 

«>^lj (A»^J JUUill 

J^i\ j *^l 0O.I >1 |j^ J 4 -^UaJI 

*jlo^ • ^UJl ^j/*jL> iibl^U 



n 


£>*ar^ XijU! 3 ks>** 

juii^ * «■ . v:ras 5 *j’ J-" 


yie i>aiJ 3 


i 3 J^ Ju 3 ( 3 '•V»'l^ O* (j/l j tir 

LmsIs^ 5 LMolar^ ^ j 3 *^ vsT" 

i L« *■ 1*^'^ l<v<«Uc« ^ l <K <>iiiUi-< ^ 
**^i/alj aXsklj lil j U-jJ L* 

iu^iXib * (•jfrtXcal «-^-*Xh; 


14 ^ 3 ^ JI 3 ^ cK vs;*^ i:,lj IIT 

j^. j JJkA iJ*iUI t^*<AJ iU—jUI ^ c:;^ 

^_^UJ3 UI U^LiJ^ c-j,x3 U<b j U«J Ja=^I e;JI 

cIlAjla «il r-j^' jjy«»'J53» 

ij (Jjoj(aJ 1 4juias;ft^ iS^jioAil tXsrV. (jma;^^ aL^'I .Xle ^21 
(ja*j j>««». '« . ,> 21 ^ 3 iU.**(JiJl 

2311- 3>*e^- iU-oUJ ^iii- 215 21 *523 


»jIaa * 3 *-b^ 

• • »• 

a3«xxj j L« ^y*^, ^^LiXj ^ Ml^ 


AJ spl aJ^. 3 iU—^l s,^ 

p Iaa 5 I f>^ 3 


iJ J«^*N! j “jt 




*i 3^3 c 

^ #• 

^jLLxS u&cJ? w. 


^ lK 3 »>i-2H **il 







j.Uia» ^ j 




un 




^ liUUf cW3» 


*1- .^- ^ 1 JJL^I ^ U nJJ ^ Wv 

tJ^ c?ir^* cr* j isr* ci^iH •-^ 


»^2II ^ .UyUI _, Sij^l cOlO^i iU-i! 

***:»J-S * wp'isr* 

^ cK;^ cl^aJ ijjl^ L« i_jj^Li iUjU^ Uq ** . * *-- * ‘» l^ ^ 


*^»»«* H 2**^ <-s^ jJ^oUe^I ^towot £>^1 iS^ 

ll>'^ 1__.^U p-ji-o Ja < - XSjai L«l 

(JiaoLs^l iisjJiJf tJ iili«wjl 

isr<rf «-i:>jL> Vii* < 3^5 

* XXL-H > 

Ji j 'i'j II*" 

E^J jJLxiJ _51 ^ £>»£J^ /ii, - i ^ar*^J..- ci,.L 


£> 




SJ’ 










£i^x« ^ 111 

^*3:^1 iUy-H -5 

i ^5 «jJ ^ ti>l WjjlJI jjj-o |__j 5 LjJI 

aA*i‘ ^ k_iLj j»J ^ lU^ ifciji i>=:.lj cK u;^ Jliil 

S 3 ^A« ci fLe^l 

Js e;ri^ J*^.. ul 



n 


•• 

j isri’ ^ is«^’ er* d5^*i * *# 

v/® ly»^^ ^ ^ <J 3 crt' j itri* cri* 

yjX u.L.a:JI e;UMS cl>l^I ^ ^ 

J^. JI^^JII 

«j 1^ * uXiiJLi 

‘^!> ^a*^ t-fti^J juli J4«^l jj«* ^ 

^^XiJl U 

^ 3 ^ **«»J 51 jS.\ 0_^\5 **-« 3 

J^Lj laZmJ 

{ST^ u' 3 tK vjyl*" 

lulAfi » Jjlasj » 

U^ ^ JSJI ^ *J ^ ^ e;' ^ l-*> 

iijSAjf ij 

^ IaaJ ^ L-ol i)^ }^k < ^ i3j^ 3 

SSj3 ^ wa V LSi>Ix 5 cK ^-0^* ^ ^ 

5 IjM^AM pJT ^Jax^ l» g A« o «X>t^ 

^ iu«^ ^ ^ I.»i^ai3l tK Vi- V . 4 aa1 ^ Xm^ 

O^J d^**«M# Jjx ^ 

•» 

Sjt' ^Sl C1,>H (^- U^i* 4^i^’ <1 




r^ 


^ ^*“^1 .^b ^ L. u-y ^ J^m g«- 3 |j^ 

ttfirf ulLol^ ^ ^ (} <A c iiiX^t^ Mjlla *il 

l«>^ fcX ^ <M» U ^40) <>«>£ AJ 0|^«4 j>fl‘***J^ ^ 

iiy^ ^ 4^jJ^ (JU» 

idLlM*it ^* <} ^ 




gf^l ^J;e JM-JUI Jaj 











jJ iw> f^-o ^ 2«»j 4j;C 

^jNk«L^ _jl ^]j *— *' < l lj i.iijL* _5 juL»^ {j j) 8i>j (j L« ij^ fj 


J^\ J JliiJ ^ J^m fUU JUtH jUl 


^iU 3 \ t^aiJl 

u.a 5 ^- j 0 O1.J *JLo to^. :t ^_jx=. *JU ti ^ iyiill l*t 

«» 

CIJJLL^! ^ s^l k-S^ 

^ *•-» ijy*^ ^ ({ A flK . ; JLS ^ iitXlf V iji 

tJA\yM * LS^\ *ifi 

u ^>5 *S^ J.o 5 li ^ CL,l» s 

^la« fc AAa. oaiii 4sP ^ ^ <»y^* ,V 



4 


rv 


3 S2« 

ta^Ji XiU 5 UJJ ^ e«Kij2H v^ Uu^ 

< . *» . *< *> * te/^ cLl^^ jUiLwIt L^l«i 

K^w ^ (J \A\ljjte «x5 ^ » .««» t^ e;i*t>3^' er-» 

cr* tsrt^Uj j SjUo ^ 

oS 3 iofj^ i ^i-. Cl»lijJI « . . .*^ ijS 3 U3*0 > 

cl^ iyW 9 LiJI jUai i_j3^jjiaii (_XlS (j \J\l^jtb 
1 !*^ Cl.»AaJ| U»^ 3 ^ ^1 3 iv.L. e;«i* 

• P 


^«»Lm (J.AaAll 

yoju er* W wl *s5 J^JH ^1 

3 XSjUJJ o^l3iUb ^}^i\ iOiU- e,? Si^\ 

f.xA tK f 

yaij 3 LAjI a®^3aJI uJ^ JUyi ciU^ XJU-^MO r 

t^lSJl ^JS^J ^J;^a 3 J3il ^jS^I jsAj ju 

^ JJ 3 ^I 

is^si 3 *‘N{ ti '♦ (; *<> ; *i ‘* » j IS" (^l 3 ^ A 

tK J SxjU^ 4UtJ? ^sr^l 

«i * <5;<rf ^ iiijUaJi u“^ tyirf 


n 9, 



n 


cK <j;JI J 4 ^. wXJS i,i. «. . l>* ff* 


nr* oV* cT* **^ vsr^ <^5^ 

*• 

* " iALwII »aXa 21 

iAi*^ ^ ^i X-^I ^ ,Uj^ Jili A»1^ g-jj^i uXJi 

cT* »«««•* «J-<»L«^l JuX* 

«• 

u \XijJ> lili iuujl jiVWo ^ IJ,««4,>I 


»• 

er- ^J*>^ 5 e^<!«o*’ tsr« e;«^ 

,_5^ it«A«JI ti 'i'j *<,Xe .y. jj;-« 

tia ^ .^, i Ji4*JI ^UuLwI Ajii 

<—(Ja jls. ^ ^_jlx |»ju:«wJ ^ ^ 

lKV* iif^ «i^ai.U^ ^j^li JlS 

J ij^jai icw-J? J>«»iL; icU^ai 


crt*i»^* cr* uf^ (^' ^>^1 i^b 

5 u;^JU &***»^ * : *ft* <^’ » 

^ ****^^ ^ " ■*-*^ 5 (A^4^jIj laiXc gj» y ” UiX»li 



3 u«j2^f c^ef* cri?^* ^ l^i* 


^♦ <1 ^^> wLIaamJ) cll 

J 4 ^!*>^* u»*i, ^gj^^ 


isr4-Jy •»‘^ UicAli jujL^ Uial 

lj<X^>* ijmj)jl\^ 


ij WftAflt fagyp^illlj ^CSit^Xitf ‘ ** 

cUiJg ci^UV’ ^ 




^ ^ 

^ji cr* JiU-^ •Ih! ^ isr* oV e^* 

ur* oy * 1 ^ **^ ^ isT* «^'* Cs*^ *-T-»j*^ *a^ 

‘-T-»Jf^' *t^ * 

4*;^ H 

djlLf 3 ^1 iUnwJJlj £ljLMklf 

^ V.$^ jdJLuUkXt X4>A ^JjIoI i.llj 1 «X^ ^r* 3 

l343«l^ Jut^ ^«NmJI 3 IsJIjiSJI 3 

UkSa 3S15 JuSUxit 3^ j nuix S <J*' 1^' 

JU^J x*^ i^:-^ ci^w^yi ,J\ 

UM 1 XW 3 ii;lAXS ‘iH cr^ iE14***-« 

»• 

^ 2 ^ Siiw*. * U<t ^* 

iLj\-**Jl ^ j *jAc ,;^ S 2 J^*" Rx ixi g^ 

cj>*i' ,:;iX»>3J ^3ji ZJ^ iM* e/i!*t,' 

\ ^^ tC»)ji ^jOS^ ^ 4 ^ 0 JI ISoA ^j;*® (J^j^ ti^ ii*OA. 

*tM ^ vsr* ‘-T-»r^* (►^ *^>*i ^ 

aLImx) ti 

Lb^ U5I 3 ^^l' » ter- 

31 ^ g^Usr- Jjf\ ti cr* 

4^3J3 (J>SI 16«^ ^£;-« 

teT- Saa-^ K Lmmi H ^ * 3 ^ 

^ Ufii *3auL^ U U.U- ^ JSSl e>i:i^ J 

^( | »V l w<» jukc tJS’ UoJ^ »-?-»r^' i 





t 

(»^«**» ■ ■»(^^ e-iA’ JsJ ^>= .J^ iU^l u' 

• • « 

jUi^ ^ ».Xe JI ^vby jr^*® cr- 

«• 

^i^-o JH ^^ava3I 

virt^ u>>^. ^ ^.x^*l5 I3«^ tjif 

«• * 

f il ^ cijftx^ ^ '^^y >-5 c>^ 

»!;.-<? OLiO^jif fili 5t»jj^ jiuXc *:^ S 

XU-«-. ^ iUsii:*.^ U4i^ ^ 5 iiiXi ull^ Ji.^ 

^ ijL^\ f Jl c:j<>i3li ^ ^^5r XiXi 1^51 
* 

0 ^ 1 , dj\,y£^ j CL«1>^1V5 <j-.w3J c1j3^H 

Ji ^ s)^ ^V’ ^ 

W^-! Jf ^ dj3j^3 « : -* f. *a. * 

!_:* 4 ^ A^ Agj t3^ ^ ^«>£ iJLtaAar^ i£ZjL^ 

c^^Aj vsyjrf u;^ isr€<A® (i;''‘*f.'®-^^. ^ >■ *' »•««*■ ' ^ 


^3 t.;ijl 3 ^i 1 0~^ lj.i.^ 4__a*a*Jlj £aSt^ ^ 

(j*»jyJ3 ^ «i3«>>e3 ^i3_yiA31 Ll^XIa SiXj ^ 

J XtU33 ^ ^ ^%J J.}y \JJj^i »ovi: jJLi 

fj \jb\JJjja J> jJX£ Jj^tis^ iw_.3!l ^ ^ i_:1j3^^3 

5 LJU 5 2s^ !* ^ zy^ ^5^ 

4 —AXA**m ^A3J 

i^L^jiyiS i^\S^ \Mi'tSas\S ^ ^ 

jius, Wm^3^ 4 X^ 3 ^ 

•# 

jui Iajjj^ ^;li5V iJljT^skU] ^l> ^ xiXj 4 X^ 3 ^ 



rr 


-Vi * ^ s *-*rfy» 

4 

‘—isT* ^ 5 *^^* -iji::-^ Aji xUamud jt^ 

«• V 

^^51 Jl iUU J» J 14^5 XXi^! «jsA Jl£ 

Aji. Ja. ^^V' 

i_»l^t L« ^ j t g xd. W (——a^Iaa) j 4 * tiX^lj ^♦(}*w 

^IjiXwl l^li 

u' lar^ (^ «—jJ U 4 A 
(•^AJ u***'^ tJ* V-— >L»l L« ^ ^ ^ 

^ UyCA«J> U^ t. - i jjAH \mm^\XA 

Vi liT* ^ 2 JI iJ ^_ 5 »t*J' ii>>^^ 

* •« 

•« ** 

*V* u>^ <^15 21 ijr* uV^ 

{J 51 iXJ^I 

Jil SVa**^ .^»^Sxw» I UJt iX>)^l 

itiXj Lot aXamaII Los^ 4^1 

^ CJi^^' 

L^ L^4>£ L** iLl^Jt ^ ^-o 

^ xJLl-AiLi Cl>t:i>^ CljllJt cIaJI/ ^->^1 

it \jij3 t^i ^ Uajt c^LjliJt 

l»AftXwAj 51J UtU^t jt Ixbjl aJx 

3L^j»yI u^L^ cIlAiir ^ x^\j XjoJ] 

ir>^' Ui' iU^- Lol^ aj/jJ U^ iLolAA-oJII U^ 

lojt U^ jUUxAMl 51 ^ ixj^ ^ ^jU5 i^SjiS S-JU5 


izj^^ 


P A 



rr 


yMj^i 

# 

<&>Xe ^jXe ^lAA«iit <s^*^ Ija^ijf lil 

CIa^ 5 iUljlx«,!ll >j^ >^j-« cf' ^ *sAe «>^ isr-o crJU 
JS\ ^U, ui^» 3 g.^y iJ^U Jl i? 

gjiy* vli^fi fac l lili ai*jj^ juXc jk^.!l oy 
^ ^ > •J.tU^n (jJjfj ,3 jb£ ^_jXs ^ »iXj >- '’ v . ^ 

tK «.^lol^ ^j;l JlSt ^ 

j>S V ««i»j ^ ^jjl j <.i^_>^ ^5? JLi ji»MiJl<o 

-^Jx u«^j iOx ^ u-XJi 

” ^ 

ur* u«jy S?' ii:r^\; '-r-'^ ^ ^ 

f<l'“V» w' CT* o^ ^ (•^® 

U^ CjU» e:i*» J gj,y sU-JJ *1^ J«x. U5 

gljj^l V <« tir l ISli Sk*ijH 21*1® ^j-i ^ to^'* 
ci»li>J1 y-^ ^AC '■^* Ui iittj ci**S^ l^r,. 

U^ XU^aJLJ 5^JI j| uiJiilb SSilyo U^ iJl^f 
AXj^Xt ^ y^USl <—>^U 

j*J y;1 cfl Jl? _j juuM t“ «1 *aA3 ^ y;l*jt L^x>e g" ^^AXx 2^Ltij 

ti tK *-r-*7*»b f^JSJ ‘**^ cj^l>:*. 

<5*^ *-r*X*® teT* ^ IsT" l>^ 

• jilUdt ^*Aaj»^jyjbX3\ jj.5ij^jVx U-XJi J 

^1 » V . *^ t v. ~* Ca^Xj j*-M*aJl j 

U*^t U5>_j **le ^J;-» »*Xr trt***X^ 

La*> S^MkX <X>^' JI'jO? Ja i^S ^Vx >lb,^f . «ii>*: » 



ri 


,>»f^ iAU»*U {j {sJ^ lji>i><»l iixJjJlJ ^\.m»>2I| 

j *iM -V^. ^ cr* cr« ^ *<As 

ur^ XU«4^ 

lx« .^^_5 •^=»>\>iJ u**^} 

v2L«aU Us ^ \,^ Uf'V ^ Kl^U-* 

J.^ki:Li ^ SUU! Jfc^U u;<oO^ C«^'c;<^ 

£>=:■•-> J ;«Usr^Jl! fj U^^LkJU yjuai U^ 

U»,\jJI 45iXe ^^jXe iUrfMjUl 2**^ 

baj^ ^ 5J^ ^ li\ ,_^1 I " lUowU 1^ 

«• 

»|OJa? l_<Jj^ JiJJ p.AJ 


$^fjL»yMt U 

••■'^p" II f 

i.t^^ mmIa.:^^ SaXj (oUwJLsk aX^mw^I lI / 


iUUfcll (J*^^ ^.21 yf« f»>«e *i^ 

£:>5^ »i>i. m ij,-»*A4'^l ^Vyii ^ 4^1 

(^VaXj SSI x ««t» -a i l^Xx»S cjS S,u* f> iCXliHhlS 


•^Ij f^ 3 '’>*ij^ f^ f* 3 s 

a^Lp^ * iu^^l iJjcs^ 

jMhA^I ^ t^1 ^-0 juJiJm S[ji^,jia]l ^ ^1^ 

U^ y,y*l isT* *t^ ^ji- isT*^ 

W9 

ir -5?:!^ ur* ii>3^^ 3 ^‘<A* erf* •XiSj ^ 

^ A^bsr" Jj»I ^ *Jx .^.31 ^ ^jCjj bxli ^ 

VjS^^ >2^ IsT^ U-Jlr vj^® S->^^ 



r 




L'^y «r* e^’ <3^ ^51 


i^i *K»jC y ^t (j^^yiJL »li^1 *L»oL=fc ^ 

^yS=> p<Jb *«X3i ^1 a(^» ^>i- 


».>=->j iw-MO ^jXe U^ir* lj;U»i;Ji ci=iO^ 


X^iMs ^1 J^- l4il5 Si-J? L.I J^ .aJ XiXi- 


LxLi 3 }jj^ jJis. 

5 ***- 




:..IaX5 


-9 CO 




X*^- cs’' J^- ^ Ul j UiJia 

- ^ S*i,l U1 ^ 

* \^>c>.ij 

j-ii^ jJUli- 14 «<J^ wi-flij J>«i- fc^r ^• 

f ^ <~-»2l (J«.0S4«« J 


4 

4>T^^. ^ (j^iXij A» il J>*H .^1 ^1 

^Laju^ 3kX*wU i}^\ ijaSX^^^ ^L^dwiJt Aji\^^ i^JUw^l 

4jj.aij .^l ti ^ SJr^' JI t^aiJ t,/ 

MjJ ^ JUJ ^ wV’ JiU^ «ir 

^ W" ^ ' ^ ^mf^ ^ J^i U) 




^^31 4j;Lfse^ j J'Lt.^tr 

^j3o{i SijXS] tir* er* 

g^ 4^1 gjjsi^^I j»-«l^ 

jjjuL. 4^! ^SL ^5 gj;»»aJ| ^ jw>l^ 

v^ «-?' u;ft5*Vi* f^-» ^ 

2- r*-> f’ 5 S^y cr* «i,^I ^Lf 

l^i/# e 5 >^ v^® ^ »®*‘W«-" 4 _ 5 ®> j ii^-* u;-* s 

eay' (*«*^ J y;W" 3 

ksT* *A-*i ti Uo i_A.«a^l *4“**®^ jjT* 

j^yJI ^Lj ^5.^3 

{if3^, ^3 jjf* Uf-nL^j.>jLj IjJIjI |kx)) 3 

(Jla^l (i)l^ U^ l^xX) < 9 t£klj 3 ^ilj ^SLJI 

g3yi i^LvU^ lU cLdS g-!^I Jjr* w-w- J 

ilT* ^3J^ 3 nieif 3 MC^Uxlf ,>jo 

Ow^U i iuf ^-0 SX. U wiH 4J lLk.).s aXjc^ fj iit>JlJ ^ 

^if^■ (»^ «LfcXto 3J liJ XJtXjli Ull-As 80^1 ^ *i) 3 ^*£" 
‘■--^" isT* 0®>® * . * ^** ^ L» UAx:» 3 

U^ ^Ljjf (*-»^. yj^i L* *-:i^ ^1 Jui cU»J 

^ ^ 1*^^ -5 ^ wjAj* XiiLif' 

xXam*!) 4,^t ij LSXaii> 3 ^ ^1 

^'L*j' (»-««»^» «>>»^3 ^4«> |»*lJ 3 aXmJ)^ is^U^ ^UJ ^^^> 

iuJ3AMiM» ii/j^.fjJjJal] ^ ^Kc 



I^ 


J=.i SU-a? cWl J J 

.>U.\ ^ <-r^^ *-HJi7**^* <J ’-r-lr^ isT" 


IJM .ItLuwJ I^J>dL0j ) 



us 

^ 3 v^' (*^ cr* 

^ S^b e/- 


A Al* 



ej* 

^ j bJ-JCs 

ib lL^ji\ s J J^uilb 

c-iCJiJLr ^ Sij^? J XX^Jt JL< 3» 

iL»l 2(^>^ Li i>^ «»_ ^ ^ 

jj^X^lar^IiUlc ^UaiJ *_^*Lsr^ c—as^ X 

"^1 U^ fc—4flC^‘ loL^ 







1 


* c5^'^W' 

iji) ciajIj joj oitj ^ X 




vXLJUtj^ 


! 


» 


[•jUo 



I 


'-i-*^- i:;'-«>=» '-r»yt-^ ’ a 

u^l LiU* ^-0 



iv 


/UjLa^ 45l«N£i ^ jiaL» ^ 


iu-^ J 13^ jJ XX^jU XJtJLill J 

‘ij^ ^ MamJI <J ^;«AUI1 \ijj^ ^ y;-^’ 

3 3^ ^ ^^ALw»H ^JaaI {^ \X»jti ^ 

loLo cIaL^ S^c ^ ^UjU ^ t^iJJ wjj^AflU J 

^ VmJLaXj l4>^*< K<X^^ ^ 


(J L^tb^ 4>9^ AXJjt 



CL\>1^ ^ 3 \i;9^ »*>^l3 yzri^J^ 3 XjUjUs 

cULi' J UlJL}^^ Xx«ciiU>Jt5 

^ Xaaw ^ XjImAi^Aa ^ iuLtAA'i ^ ^ 

^ »-X^^3 J^i ^ ^a;-i*V.^ u'^ 

* ^ cLaa^S!) 

‘-11»'‘>^' j C1 >U^Ij (}jji t. ; A jyxaJ »«jj^' e;J 01).3;I j Af 
^Ir uf-WI ^ C1.U.J>>JI 


V-^jJ^uAlt l^l XX'ImA) (Ja?) ^ 
t.. ^ -A j >Aa, > 42^1^ lo^ ^ 

Smm^l> ^\^\ *>^ 1 ^ ^J> i i^jMJ CIj^^ fil ^ t\t^ 

cr* cH^’ L« ^moU 



II 


^ 3 3 j^U t^l»j.yI i»f* 

<^33;«I1 U-C3i J lA lij^ AS3 3-i^ 4^lJUl CL.U^ 

* 

iuU S4>±»t^ ^ ^ jLfli UcjI 

^ Ia 4>S ^ S*^| uIIaSL^ ^ ^ 

iy^ ij xlo^^jiM AwJI ^Ux^I ^ ^ 

*■ ** J 4 j;*AUS j iuiUb 

^ iwUllS ^ u-iJI^ S*^^ »LA>fljf 

cr* cj** y , j ^^iXcJ 4 j 5^ iS^iXclH cr* 

i^t ^iis:^\J Iaoiu L^jiox; 
ti jAjLo ^ i-lLiJliJt 4^^ S^ '-^ 

^ ^ XJLiM4l J-«I <J Lo 2^5^t 

yM ^ ^ ijo^ iSA £w n cJ^^ ijkXdt* ^ ^ ** »Iaj ^ »—** 

**^ -9 WiA® ***» .! ^ >** ^ 

iftXs:^* i.iAjuf *"% 1 (AtXc IjtX^CS i^AJllAxO lA rt ^lilAW « 


S^^AX ^j;i0 3 ^ aZu»j ili XWjl 3A 3 (j...X«JI »-ll*«JI 

^Js* U^Ka-li ^aAaZib 3 

li >iifi XX«3> 3 y;UXyj^-i«3^ CIjU^ J *iX5 3^ 3 

wijaj Ui>&.lj »_A»fliJL; *j»il3<* ^j^l^-* 3 (i;*J ^ (» ; ( ! i i ^ ° 

^ ^ v^'^' iut;-*J< ^Ux^I y ifM *^ < ^ 3 

Si^UJI <»l<>>x]lt U*^ Jjoi i* A *M 3^ 3 




16 


^ J .^l c-XjJk? 

1 •* iiX*»»*H 4J40I (jj iiM 

£\X«^1 IULm ^ S«X> ^ ^y& f ^ 

^fcS X w o 2» *il5 ^ ^ ^ **i;' 

diXe Ulais* 2 *^;*^^ i!;^Ji)i ^^.xXe jj ^_5 cr«<A* 

fjiMt yA y (.HjLa^JJ^ \£fi*"jL3 

ft 

U^li i_Liai]lj 2jL9i^ y (^;^yj c^AiXe y er€**® 

4j«fc«JE^i t.Il>fi>s^ y l^UlaiA j aXomJ ^ ^ h-gAaS 

c^JL' ts;irf5 (£r€e^ (^2 a—J 25 ^^(jm.>mJI j-si® 

aamJI pU®2l y is»J-*jt> 5*^ Ulais* ilv.W« 3 

f^yj .s*xe j Aljfj y *>s -|5 y^ y 

0 * # 

^«X£ ^j>4>i‘^ AmLa^ 

S?' UAI 9 ^ J-KX y iixmj y *<— j i^.j) Xls^A^I 

SZJ<1 SJi;]y^ iixjjs \^^yi i^^yXiS iU-J» J ixiJiS ^ 

sIaj^ ^ 1(1 »>«(•>> U^ 0>>;»t Lj^i^ t_C4flZJU 

\jjjJ^ t>3l^ y^y jUi jU, 

i^LsUiL. Xi5?>-ybx iU-^ 4 ^* jM* 

«jU clbJLAs’ iUo- iJ iU.^ ^ yM-s iU^ CiJLS 

XJLUH i>»^ J cLsIUUl jJiai IjnA Ui^ 

'■e^ \s}iy^y *dUiX5j u-»5l1 iwa^l erir^ J 

UU,^ *t« *U-t. ^ il *u-»l 

W>"vj' ^ {Jf*4^ b;>>US 5 ibU yit y i^yyt^] (J 



II® 


iJ^I U^ jh^ UjI ^ 

•• 

iO^X} c/irf^ V.*€iA® ^ y^s 0*'*>*mII 

y^ y igj^JU **5^* Xijlf>« fgf^ 

1^ j Sa>ISX».\ Hi iCA'i ^ ^ J 

*Kj;f y^ ^ li jofcli IujIm ^ 

Jj Hi y^ ^ ^-Ul fUxHJ ^ 

P 

^j^jo Swii^ U>^ »^lj u«.^^l \j^\i l* q »* j 

^j^U^oOLo Xsjjlll ^ XiJjai Sl'^ Ul o-j^l 

(Jm?! vJ sUo^^/^ (J~i>J^I aitiXst y^ jiit l|^ 

^ ^.^.J y y Uil Uiil y. ^ SXXU\ 

Oo _5 ^JJS\ SJlL^? Ja»1 XUUI ^JU 

^ ^Uai ^.wmX Lot ^ ^ 

iJi.\j iOi-ai J-ol ^ c:i.L=*^>J^ ^ cr«^ 

tjXVi ^ Sx«m _,Lo _j^i>-ll ^ Iaj^<o 


•.ILa^aos;^ La L)L^<0 mamv ^L«xHJ_^ aamo 

*J^j^ * »x^ y **i»l 

(joxi cfl .aWSl (jAjm X*i>^l er* ^ 

Ua« i' c;*XajUs jj;-o u-j^ 

.^liXeil Oofcl ^ i .fjMj. <t»' ^ ‘^' jXa^L* 

L. ^t*4^ ^J*^f. ^ S#'^' ^ f^A> •3l‘>^l «*?' 

3II_5 ^>31, *5,1 »-i^Uil j J jJu 


J jUl ^ cLJUJI (J wl 

^yj6\ J 4UII ^ cLoUtil AMll 



ir 


^ *a5^ ^ji *Si\^ 

2(t>^ ^ ^1 1^*4 ^Ui^Lw ^l«Xc]|| ^jLii 

J.«as^ AJlLwIt ij ^Ult i^jtoj ^1 


^ ci»Uj >. “ *^ Ja^ cir^^ 2<5^ *»s^ X\4*^' *! ^ 

ci,UaJU SXm, *JLt-UI fUxt iUi-j cj^J^ ciJLS 
SwjJII (^.jiA**j 51 S*ij' 

ii:;4^\; wft*aj 

^ ^ ^» /c p <^<w»* ^ ^ ^ cj"* i_** ^ 

a4>x U4>^Li <si^c j SSil^ 



«X>1^ ^J(^ ^ 



^Ux^ ^ £JLi- li^t ^ ^ 


L*^—j •s*>«e Uic>.l5 SIjLa-q . 5 ^ ^ 

aXS'I*^ l^ljjicte^ {jaJu Ssjt^^UJI li^iXs^l sjs^ 

djjUoi SSmJ] ^I XUy*lI c^J J XiX5 yb j Lb^l 


Xwjl OjUJJ Clol^ 0^- i? 


XX" 




II 


1^a 4.4 il^V^ 


^Lai ci klJL>jjX CIjIiXs^ ^ ^iJul ^£^ 4 ^ 

iCiiJUt (J LAjI tX^lj ^\-«xUS ^ iElij 

a(ui/^ * j*4x-o 4>ia^J^ Ji Uaj\ 

^\o^\ jjix# 1 ^] c^^^^ ^jcM (^1 SjujJH ^^LtJ! V^ 


^ j^\ ^^ yj . > llo ^ 4 ^ 14 ^ ^- 4 ^A^ S^,4*(Xm £^^1 

^ L« ^^jkoSt s^ is\ ^4^ (joAjJt <J 

) clL>li^j^ ^|l^9 jUlim ij ^h^Xj ji^\ 



ir 




AViLkMi^ (J iuJlUt c^JlJ ^ j 

aULc aS U ^1 Ia« ^ m-^! ij ^ 

{j^ Ui Jli-i JjJlli ClJ^ ^ c?^.>!' 3 JT^J t-UjUj 


^LwW«NAMJt of (J[^^ 

lUjLLxX] ^ ^ l^^Vc ^I^ajLmaj ^ 

c^iA^lj ^ c-^ ir)^^ j»^ ' «-^- V 3 ^ 

•• 

iJ^I L^ £m*4^ ^ LaaaaS 

^^JIU il i£;i^ iJ^\^\JiM:> idLLwil 

cfJ>Jt tJ ^ SXi«m ^*o 

1 ** t ULfcAJ ^ Kwi*^ 1#^.^ (3^^ ^^AMkS. 

Bt3o»1^ JiUi (J LcjI La -XS ^ 




U^f 

. . « 

XSi^^ ^ 

f^dcS^ (j- 


* (^UjI 


^*o\ ^ 


C/^ ^ CT^ <,5^ 4j^1 j.0^i 

^ ^^i>is2!1 ^^L> ^ A^iXfiU dt^t ^ B^Liii>« 



II 


_jl J laJLi jj^iXUL kJLX^I 

U^’-? C/".' 5 *=?-J'>^ ^ ci^XilL; j! is}*!'3 3 

* cr^j^ 3 ^v>' liT* ’^■L> f ^ 

* Ijum _j j ^!^3tx> xmmJI LcI *1v 

* IxAm^ MUmu ^JI (J_^*i' l-<l *1^ 

51>e ^j;:>jiijc J Xkw ^_5!I J.W i£}33^ 3 

* IJ^t^ 


JxaiJI 

^ t^\ ^^5H U 4 X 5 ) 4 >*j j^f J^Ijo ^ vl 

\£;f^ 3 3 


bu. <j«^iV::25r^l Oooil ^ vr 

* lLs»! t^JLi 

yi g **» n xx^ ^ji (JjLmXI ’ ti 

* CrV^'^ U-j5^' J 

u11a 3L^ L« L^4X^li XiXjUt L«f V^ 

*—^J\ X^L». 115 IL 5L^iu-< ^ 

e^>i^' isT^ «X=>l 5 XX-» xU^m (^L5 3 

4 X^ 1 ^ i*^l ^2 ;aAA^AJ ^ 4 X^ 1 ^ ^ l q wn V <wn 

W5^ ^l^-uJIw^lXiclAX-wLi ^lj^*|L«^«« 

lii5 llOs^\j Mi\h JLC ej’ iSUJ* J^j*' er« 4,#^’ j Vl 

b2 






«• 


^ U..J ClJjJ IM \J j CUSJI3 ^s,^^L; jJliJl II® 

uiidiJb !ii U^ :j 1 fJI fJ 5 

^Jb bbbLF ^51 _, U 3 J ^ US' tSj 

^ ^ U.J ciiUU ^♦^U^kii 

K-IIa^^Aj IsXaiS^ ^I \joL> ^ Lot w rX*^ t^t t..|.*=:^ V«>A^ 


ft ^ ^1 ^ lit U Leo 

U.jj tit u^ Lc^ (j-ju«Jt ^ b kxi^t ^1 ^Jl 

^ Uer^’ ^ v.±JLtJL kXA^^.t ^1 Lot^ 

u^p-zA^Jt Id^kx^t 4^t Lot ^ ^ L^j^ % "* 

« SXm^ jyaS\ siJ) 

^^^^jaXaIL; c^t ijtiJt g^t J^JIt ^^t ^-o JaXici.! fij j 16 

^Jl ^iU til u^ ^ 

Mi ^Ib Mlil lil fj j,l, 

«>«>^5 5 jj«.>«**!b J wjLiXtJb J 

^ j ^^^JUjJb kXX:k.f ^\ 

cuun^ ^jiXiib 

^j^Xrilj J J CLsXaJLj J? ^Jl ^ j,f^ 

^ I:r* f 51 

kJLXatl U1 U^ aiiJI ^yi\ UOJW tf' tJL«;.J y I'l 

v-lUXilby ^ ^J(>* uo*>-**l' 3 

cLdill ^ ^j,*mjb y erf' ^ f5l u>ftibiU 

f 51 «? f * -5 c«^5 ^ Ix**^ e«5 ^ V?,i; 



* *Jj*^ 

* Jm uiLw ^ jm 2^. *3 &i 

I 

Uij j u/^' U^ »—ljf ^ W 

* X*oI c:-*5ir 

u»i*flxJ3 iXL^m (jJ ^4jL:tet feA 

**^|^ * cli-oLs Ui} ^ 

^iSx tX^ liXsUa* !aX=!>I^X5 ^IXJL^ l" 

cU— (i)5 3 er!^**^ ss ^ er*^f s J**- u^ ^ j j 

^JltiXJ <X5^) ^4Xc Okie i»j.Aax33 ^J>UjLs:* ^ 

♦ jja^ jj^jJHoJ 3 

L*l lol L#^ talL^iXil ^ (JMiXinJI &Ia«m>XI ^4X>I 3oli 1* 

*<^>» * XX- isr- fJI 

i^^juCsi.3^ Let 3<)3 l«^(^l^XtJ3 j (j«Ow«*l{ loliok^^ *11 

til L*^ c *'? aHJI _5 ^Umil ^ ^HiXkMJI ^4jctet jl ^l ^ ■■ i tt 
* *A«« j ^t^ i_j3[ ^ Lot ymJyi 

^^] ^jS fit U^ t;UU3l j cUUtJl 1^' j 'll* 

* Xiu ^ ^ J.1^ jj^t J J.;i 

wi^l l:!*-. Jt^l ^ 5 *-^1 CL^[i, ^ nr 

vlliU; ^tXS Okie tOfLoi ,^;-^‘)U (j^ltliJI ^ BOokt^ 
e«SUt iiUi ieA-Ujl iOoyl ^ y<.Ok«JI jj;«J ^ i—JUjl 



isr«5 j wJf ii>\^ 

liUl^ b/i W»:> !^jLr j,/i ^ J,\ . 

UaJL X«£ j Isa- Jlo ^ jJli ,►^1^5 » " .J ^ 

r€^!^‘ fV ^5[j^ ^ xiu. j ju J.JI 

iyL>^I XJl^ J f \ J X*x^ iy\^^ Ui UJlXar* 

>A ^Jll X.!^ e^UtUlli ^.11 X^ ^ ^ 

tX .■■-A.xaj y^^ i^USlj^Xl 

’*^ir'* * >*=* J>3U^ ^1^. j|jy 

‘-r-'J^* ^ lyls X^ t5l W'ijlt ^_55^ 

Jj\ XjJ^JI »^- *J lyir |,xsr^ J^l^' >*=* j 
r^!;^ ya^ j ^ ‘-r-vr^^^ ti lyf ^ ^Us-JJu 

J (i!>^.^ ^i^^ Xx*<aJiJf ^^5 ^0>SE^ 

i^jo.1 ^^\, ^ jm j.1^ L^K 

*J lyb' jm ^yir ^si _, ^1 ^ 

Jj ^ ^ «iU. ^e L.1^- J 

c;>^‘ 

2^ i-iUil ^tu Jjl ^ Jm ^ J .>.*s^ Jje ^ 6|« 

J^!H u-iiAs]! (J u^ ^}ya^\ (J CIjI^^? ^ 

^Jl 1^’ 5 JXZIj 

^ U^ ^ »:>^l X^_j-*« X^ jfci' 

*^\j^ * c:ijl.x»a*ll iJ US' 

t- *.M.; i U «J^I pi 



V 


ij ►>>A^aT 

<J*^ j ^ j 

e?^^*^. isT* d^jlijl ti>l5 11)1^ 

jiL)0 t •• aaIX^.^ ,^jXr i CtJio ^J lj 

^ US’ i-iAxi.^ ^JaJ Jjl Jui (►■“*.-? er* 

■ ^ l ilt SjI^ ^j^UyiiJU ^ i_ai«<a3V 

.XI c_-^ xA . .XI Jol.ij cUi:i u^Xl yft 5 


fXl «■r^i>*g » >A 5 ^Xl 

>1U^ 


iLi^t Lo ^ 




*ir?“\r" * (•^Ir^’ 

»-iijl^U v^* u-fti«flJl (J bl 

•>j^ cT® v^^-5* *>-^1 ci Iji^^l Ci)l 5 

,_jX U^il^ (-llxil ^s;^l 3 ^1 oH' «- ' **^ 

^1 ciUJ »U' JUI ^X ^Xl ^ f1 5 ^Jl 3^ f 1 ^ 

•>J 3 i^ft* Lr*^ 5 ^ I^^A«.I t;l j iii^xJI l^X ^Xf 

1 •• . lixaxll iX^I (ijlS" djliASAll .sX^I (*'6^ St*aA 

yjVi ^►(}Ailjj‘ >, “ _3 (jajSjiS] <_jl.s^l ^X^l ^ 

»>i.xi ^JU Jui ji-**aj o.*^ ^ ^Aijy CJ 

J Cjl^sJl y S,3J^^ vsri:^ j 

iJ U^ crirf cjKx® J^ i^Uol Ui J>»2ll 

* JjJI' ^iJUajl 


i ^ 


^•Xxl »3i^ JUil .SjJul lil *jl 

CIjUaJU' l.>.ac^ U*^ J I>**x;?-I lil ^ 

gU^XU ci,XliJlj Jl^XI^I fX fU*XI^ 




1 


^ 3 dji^j^l ^ \aa U 


^S ^JX3 ,>J ^ S3 ^ 

j •^’'O er!' 3 

J J^^l Xi^ .!>- 

J^S< Xi^ ^ 

UJ"U^ U^J UJbe' i±.Aj 

■la^ (Ji-o l.«,^A^ (JUJ *>JL* L**- >1^ 


Xaa 0 (^JJ *>4*sr^ <Xl£ ^ 

C.11AAJ ^ wII^aj ^I fc-lL*Aj i^^jj ^5 ^ SAajLo 

y'*>JU ^iliJii Uililcjj^J Jui 

ui ^5^' JUJl 4 X 4 ^ 4y;r ^ jcii^J Ail*; 3 

»• 

*Uj ^ U-,! <- 7 -*-^ ulili LiilJJ jjliJI 

1^1 tXlx: ^ A*«t «■ ^ Ai^ > fc " *-" 4 .Ij cH» 

c_i.AJLir ^ J^» jyL: Jm ^—Xi Cl>u^< <^ 1 ^ 

.)JW 5 *i5'^ O'” j*?^. {^' <J 

^ls?\ jLtl j^3b 5 ^.. Ui X*-«ji]» 

S 3 ^ J 1 " l l-jS^ l—^Lol l>» ^ ^ o5l_jt * 5 ^^^ 

1 ST* is?r;^.y' Jy* 5 w* 

^1 Jp- y^ ^ fl<=.J J 2 --J ***^ O'*-' 

* JLJLjJl jJ^jioiU iJLSj ^ *■■•*^>2 

o>AC ^ %?" cr* 





j f* 


J 

J$'jsx^l » . '-* ? ^ cH-oli’ cr* Si>^I j Pi 

cr- 

uii^l Jl ti ^1^5 ‘isi^\ SJ^I 3 PP 


>1^ 


^ •Xm«L9 


cLJUtJ\ 


t^r 


tJlAil^ X^Aac H ^ ij*«J ‘-r-Vj7» «-J^ ^ 

iJllA^^Jt ^^jJ! cT* > 
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Yoosuf and others, i 

9 Musst. Kureenuionisa v. Zuhra, jZillah Bareilly, Not. 1,1803. 
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8 Gholam IVfoortuza& othersi v. Sheikh Bareilly CourtofjMay 21* 1814. 
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TO THE 

PRINCIPLES IN GENERAL. 
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ACKNOWLEDGMENTS. 


chap, sccti prin. 

1 Of Rcknowlodgmcnt of 

parcntaRp,....VII : 33 

2 Sec Debts, 4 tind 0. 

ac!:ncy. 

J See 3lP«.rfla;;f, C, 

ALLEGIANCE. 

I See i'Aclusbm, 0. 

ALLOTMENTS. 

1 Son 1 ,: on's sons, Ac. have 
nosjjf ificallolniontsbiit 

tlini j-firtion.*: vary ae- 

eordin" !«> the nmnher of 



other heirs,.I 

I 

JO 


ANCESTORS. 



1 

Of paternal female aiiccs- 




tors. Exception,.I 

II 

38 

2 

Of laisc ancestors, .... I 

11 

42 


ARBITRATION. 



1 

Of arbitration,.XU 

• 

36 


arrest. 



1 

Liberation no bar to sub- 




sequent arrest,.XI 

• 

12 


ASSETS. 


1 See Claims, 1. 

ATTACHMENT. 
1 Of atlachraent and sale 
(of property belonging to 
a debtor) . . . 



BROTHERS. 

See Rules, 1, chap, sect, pun. 

See Shares, 8, 9. 

CAPACITY. 

See Contracts, 3- 

CERTAINTY. 

Certainfyrcquisiteinso/e, III : 13 


CLAIMANTS. 
Of claimants by niarria;ce 
according to the iSchia 
doctrine, J[ 

Of claimants by wilia €lo. II 
Two de.Hcriptions of do. 11 
Tlio first prelcrn-d do. H 
See Rules, 47. 

CLAIMS. 


20 

20 

27 

28 • 


(> 1 Of r iaims and assets, .. I \I1 

' 2 Of individual heiis, .. I XII 

j 3 And off ■Miditor'.,, . , . , , 1 XII 
’ i See l*re-empthiii, 5. 

5 Nec<'S''arj' Ini ms to be 
observed iiielaimiij:; pre* 
einpliont IY x 

a Claim when preferribie, IV : 

7 Legal devices by which 
a riaiin of pre-e/nptjon 

may bo evadeil, IV ; 

8 See Leffacies, 5. 

9 Of priority as to claims, XII : 

10 ('<mfiictiug claims of 

purchase and gift, : 


107 

110 

III 


7 

H 

13 

4 

n 


a 
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11 See Eridencc, 7. chap, eecl. prin. 

12 A claim at variance with 

afonneroneinadinissible,XlI ; 22 

13 Unless tliev cAn both 

consistently stand, .... XKI : 23 

14 Claim of properly in 

deposit,.Xll : 33 

COHIilRS- 

1 Sec Missing-persons, 2. 

2 See Kights, C. 

COMPENSATION. 

1 Compensation, right of, 111 ; 30 

2 See kulcs, 44. 

COMPETENCY. 

1 Competency of witnesses 
to (marriage).VII 4 

COMPOSIT NUMBERS. 

1 Composit Numbers, .••• I V 72 

2 See Rules, 29. 

CONCORDANT NUMBERS. 

1 Concordant Numbers,.. I V 71 

CONDITIONS. 

1 See Sales, 0, 10. 

3 Sec Oifts, 2. 

3 See Marriage, 6., 

4 Conditions prec&deot to 

reunion,..VII : 25 

5 Seo Pleadings, 6. 

CONFESSION. 

1 Seo Proof, I. 

CONSANGUINITY. 

1 Sec Heir.^, 9. 

2 Seo DisqualiQcntion, 1. 

CONSENT.. 

1 Fee Distribution, 1. 

CONSIDERATION. 

1 Of the consideration in 

sale, .Ill : 9 

CON'URACTS. 

1 Who may contract, •••• III : 11 

2 Elfect (»f a contract of 

r.nrringe, .... .Vlt : 7 

Capacity to contract, .. VII : 14 

4 Contraetwhen dissoluble 

bv the parlies,.VTI : 18 

.1 See Ruler*, G9. 

0 See Debts, 7 and 8. 

7 See Rights, 16. 

CONTROUL. 

1 Duration of mother’s con* 
troul.VIII: S 

CREDITORS. 

1 See Claims 3. 

DAUGHTERS. 

1 See Rights, 1. 



2 See Shares, 4,5. chap, sect, prim, 
DEATH-BED. 

1 See Rules, 38. 

2 See Gifts, 8. * 

3 See Divorce, 2. 

4 See Debts, 6. 

DEBTORS. 

1 Inhibition of debtors, .. XT : ** 

2 Case of procrastinating 

debtors,.. XI : * 

DEBTS. 

1 Of debts and legacies... II 5 

2 See Sales, 11. 

3 Debts precede legacies, VI 6 

4 Acknowledgment of a 

debt to an heir, .Vf ; 7 

6 Of necessary debts,..,. VIII: 11 

G Of debts acknowledged 

on a death-bed, .XI : 2 

7 Case of two persons joint¬ 
ly contracting a debt, . • XI ; 3 

6 Of necessary debts con¬ 
tracted by guardians, •. XI : 6 

9 See Proof, i. 

10 Special rules in certain 

cases,.XI 10 

DEEDS. 

1 Of informal deeds, .... XII : 3 

DEMAND. 

1 See Restitution, 1. 

DEPOSITS. 

1 See Claims, 14. 

DEVICES. 

1 See Q^ins, 7. 

DISPUTBS- 
1 See Rules, 48. 

DISQUALIFICATIONS, 
i DisqualiGcations of fos¬ 
terage and consanguini- 


ty. Exception,. 

2 See Minors, 2. 

3 Disqnali&cations of 

VII 

• 

• 

23 

slaves, ... 

XI 

• 

• 

11 

DISTANT-KINDRED. 

1 Of the first class of dis- 


tant-kindred, . 

I 

III 

48 

2 Of the second class, • • 

3 Of the third class, .... 

1 

111 

44 

I 

HI 

45 

4 Of the fourth class,..., 

1 

m 

46 

6 Of their children, . • • • 
6 Rights, 3. 

1 

III 

47 


DISTRIBUTION. 

1 Cases in w'Meh the dis¬ 
tribution should not take 
plnce w itbout the consent 
ofaUthehein, .I XIIl 111 
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37 

38 

39 


30 

21 

39 


chap. uei. pria. 
3 Mode of distribution,.. I XIH 14 

DIVISIBLE-PROPERTY. 

1 See gifts, 5. '* 

DIVORCE. 

1 See Rules, 38, 39, 66. 

2 or a dcath'bed divorce, VII : 

3 What amounts to a di¬ 
vorce, .VII : 

4 or divorce purchased,.. VII • 

5 Another mode of divorce, VII : 

DONEE. 

1 See Rules, 49. 

DONOR. 

1 See Gifts, G. 

DOWER. 

1 Ofdo^er: minimum of; 

when due, . VH ; 

2 where no amount fixed, VII : 

3 Nor whether prompt or 

deferred, . VII t 

ENDOWMENTS. 

1 Definition of an endow¬ 
ment, .X : 

2 See Rules, 65, 06, 67. 

3 See Sales, 14. 

4 See Grant, 1, 

6 See Superintendents, 1. 

6 See Successions, 7. 

ENGAGEMENTS. 

1 parole and writing equal¬ 
ly valid,.XII : 

EQUALITY. 

1 Equality when requisite 
in case of sale,. Ill : 

EQUAL NUMBERS. 

1 Equal numbers, .I V 

EVIDENCE. 

1 See Proof, 1. 

2 Inadmissiulc evidence, XII : 

3 Of the same, .Xll : 

4 Female evidence, where 

admissible, .. • • • • XII ; 

6 And hearsay evidence, XII : 

6 Superfluous evidence,.. XII : 

7 Of evidence exceeding 

the claim,.XII : 

8 And differing as to the 
ground of action,.• • • • • XII : 

0 Where it differs as to the 

amount due, •*«••••••• Xll : 

10 See Rules, 71 to 73. 

11 See Pleadings, 4,5. 

EXECUTORS. 

1 Of executors, ..VI : 


15 

70 

11 

13 

13 

J4 

15 

IG 

17 

18 


I 

I 

II 
VI 


VI 

VI 


6 

11 

41 

84 


65 

86 


15 


c)uip. tect, prin. 
3 Should be Moobummu- 
dans.VI : 16 

3 Cannot resign,.VI : 17 

4 See Roles, 54. 

EXCLUSION. 

1 Causes of exclusion from 

inheritance,.I 

3 Enumeration of heirs not 
liable to excluKion,.... I 

3 The nearer exclude the 

more distant, .I 

4 Two descriptions of ex- 
clasioo. Explanation oC 1 

5 In what ease an entirely 

excluded heir partially 
excludes others,.I 

6 Example,.1 

7 Further exception rela¬ 

tive to the exclusion of 
the half-blood, according 
to the Sehia doebdue,. • li 17 

8 See Rules, 41. 

0 Difference of allegiance 

does not exclude, nor 
homicide, unless wilfu4 
according to the Sehia 
doctrine, ..II 89 

FATHERS. 

1 See Shares, 11,17. 

FEMALES. 

1 See Ancestors, 1, 

FOSTERAGE. 

1 See Disqualifications, 1. 

FOUNDER. 

1 Cases in which the will 
of the founder (of an en¬ 
dowment) may be enn- 
travcBcd, .X 

FREEMEN. 

1 Of freemen and slaves, VII 

GIFTS. 

1 Definition of gift,.V 

2 Essential conditions of, V 

3 Cannot be made to take 

effect in/uftfro,.V ; 3 

4 The thing given must be 

actually existing at the 
time,.V : 5 

5 An undefined gift of di¬ 

visible property not va¬ 
lid,.V : G 

6 A gilt must be express 

and must be entirely re¬ 
linquished by the donor, V ; 8 

7 Exceptions, .V : 9 

3 Of gift on a death-bed, V : 11 


8 

11 

1 

2 
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7, 


chap, Het» prin» ; 

9 Tfvo peculiar kinds of 

gift, . p.-.V ; 14 

grand-fathers. 

1 See Shares, 19. 

c R AND-MOTHERS. 

1 See Shares, 20, 21. |* 

GRANTS. ; 

1 Grant of (an rndowment.) ' 

t.(i a person not in exis* :i 

Icnce,.X ; , 4i 

GUARDIANS. 

1 See Ris;htfl, 15,16. 

2 Of licuardians for mani* ^ 

.Vlt : 19- 

0 Of guardians, ..yill: 4^ 

4 Di’Uo ditto, .VIII.: 

fi Vower of near guardiana, Vllt; i 

f) See Debts, 8, ' i- 

GUARDIANSftlP. ‘ 

1 Guardianship ^ of majter- 
na!relations,VIII: 7, 

WALP-BLOOl).^ " ‘ ‘ - |j 

1 See Ru1ea,'31. i 

2 See Exclusion, T. ^ ' ; 

IIAl^F-BROTrtERS.V 

1 See Sb^s, l6’t<» 12,15,10. 

2 See Inh^itance, 2. '* ' 

HALF-SISTERS. J; 

1 See Shares, 10 to 13,1$, 16, 22. 

2 Sec Inheritance, 2. 

HEIRS. 

1 Sro Legacies, 1,4. 

2 See SueressiODs, 1, 4,5. . 

3 See AlUitmeDts, 1. 

/I See K.\rliision, 2, 6. 
r» See Sliorers, 1,2. 

r. See Kiites, 22 to 24. 1 

7 Si'(* ('laini«:, 2 . 

Sf e I’nMition, 1. 

0 ili ij*; by ronsangninify 
of lUrec degrees 
iUTordiiig to the Schia 
doelrin''.II : 3 

10 Kiininerftlieu of hrii's of 
llic tir^t defin e aerord- 

iii i to the 45 inie, ...... ft : 4 

11 'I lieirreLdiverl-'litsdo, ll : 4 

12 Snb-divi^iiin ofdu. •• II : 5 

1 '.** See nehls, 4. 

1 t Si e Ue'^imnsihiUty, 3. 

ItiBA-UlL 1\\ UZ. 

1 Of r*i7«(-Ai//(r«r, .... V : 15 

mH\-i;A SHtRT-(KJl. jwrz. 

1 Oi tihutt-ool lu'uz^X ; 10 


s chap, spct prin, 

HOMICIDE.1 

1 See Exclusion, 9. 

‘ HUSBANDS. 

,1 See Shares, 3. 

2 See Successions, 6. 

3 See Pleadings^ 7. 

IMPLICATION, 
t See Legacies, 7. 

IMJPOTKNCr. 

1 Of Impotencir,.. VII ; 30 

IMPRISONMENT. 

1 Imprisonment hovi' deter¬ 
minable, .XI : 11 

^ INCREASE. 

See Rujiea, 19. 

2 DeBnitionoftheincrcase, I VII 

3 Cases in rrbich it takes 

effect, .T Vn 89 

4 Example of,.1 Vll 9U 

Ti Doctrine of increase not ' 

admitted acc^>rding to the 

&V^iadoctrine. Example, 11 31 

M. INFANTS. 

1 See Rights, 16. 

INHERITANCE. 

I See Exclusion, I. 

2. Brothers and sisters by 
the same mother only- 
share equally; but the 
general rule of a double 
share tor tbemale applies 
to their issue,.I II bO 

3 Tbreesourcesoftheright 
of inbeiitance according 

to the Schia doctrine, .. II : I 

4 Enumeration of, .II 2 

6 Sec Property, 3. 

6 See Legacies, 6. 

INHIBITION. 

I See Debtors, 1. 

ISSUE. 

1 See Inheritance, 2. 

2 See Slaves, 10. 

JUDGMENT. 

1 Ofjudgment, ..XII ; 3.7 

LAND. 

I See Sale, 13. 

LEGACIES. 

1 Of Icgaciea in favour of 

heirs,.1 1 4 

2 See Debts, 1, 3. 

3 Of legacies, VI 2 

4 To ua heir, ,,, • • *., t • VI ; 3 
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€hnp» i$et prin. 

Lef^acies precede claims 
of inheritance,.VI : 5 

1 ()fthesubjectofalegacy,Vl : 6 

' A legacy may bo re¬ 
tracted by implicatioD, VI : 11 

3 See Kulcs, 51 to 53. 

LRGATEE. 

See Rul/'s, 30. 

LESSEE. 

See Pleadings, T. 

LESSOR. 

See Pleadings, 7. 

LIBERATION. 

See Arrest, 1. 

LIMITATION. 

Limitation, .VII : 17 

Si No limitation (to bar a 
claim).XII : 1 

MALES. 

See Inheritance, 2. 

MARRIAGE. 

. See Claimants, I. 

2 See Rules, 40, 64. 

3 Oelinition of marriage, VII : 1 

4 Essentials of, .VII : 2 

6 Cundltiuns of, .VII : 3 

[i Proposal may be made 

by agency or by letter,, • VII ; 6 

^ Sec Pre.sumpliuii, 1. 
i See Guardians, 2. 


MINORITY. 

Term of minuiity, .... VIII: 1 

2 Subdivision of, .VIll ; 2 

MINORS. 

Of their privilege, .... VIII: 3 

Uisqualilications of u mi¬ 
nor, .VIII: 12 

, ('oinpetency of, .VIII: 13 

Of his immoveable pro. 

perty. Kxccptiuu, ....VIII: 14 

Of his personal property. 

Exception,............ VllI: 13 


MISSING PERSONS. 

Of missing persons,.,.. 1 X lUI 
. Of a missing person be¬ 
ing a coheir with others, I X 102 

MOODUBBin slave . 

See Slaves, 5. 

; See Rules, 61. 

MOOKATIB slave . 

See Slaves, 4. 

See Rules, 60. 

MORTGAGE. 

Of mortgages U pledges, XI : It 


chnp. sect prin. 

2 Of mortgages,.XI : 10 

3 Mortgage destroyed in 

the mortgagee's band.'^, XI ; I'J 

MORTGAGEr. 

1 See Obligations, i. 

2 Mortgagee cannot U3c 

the pledge, .XI : 13 

3 See Mortgagees. 

4 See Prixileges, 4. ^ 

MORTGAGOR. 

I See Obligations, t. 

MOTHERS. 

1 See Shares, 12, 1*?, IS. 

2 See Inheritance, 2. 

3 See Contruul, I. 

NUNCUPATIVE WILLS. 

I See Wills, 1. 

OBLIG.VTIONS. 

I Obligations of mortgagor 
and mortgagee,.XI 

OFFSPRING. 

I See Rights, 7. 

OOMI IVULUD, 

1 See Slaves, 0. 

2 See Ruler, 03. 

opnoN. 

1 Qf option, ..HI 

2 Responsibility in case of 

option, .Ill 

3 Option how annulled,. • 111 

4 Option of purchasers of 

unseen properly. Excep¬ 
tion.Ill 

5 No option to sellers. Ex¬ 
ception, .Ill 

6 Option on discovering u 
defect. Excel lion, ...» Ill 

PARENTAGC. 

1 See Rules, 57. 

2 See Acknowledgmeultt, 1. 

PAROLE. 

1 See Engagement, 1. 

FART IKS, 

1 Of the parties to a ^alc, III 

2 See Rules, 72, 73. 

PARTITION. 

1 Properly, where conve¬ 

nient) v partible, should 
be distributed uuioinr 
heirs at the desire of one 
or more,. .I XIII 112 

2 Of partiliou by usufruct, I XIII 11 *• 

PAYMENT. 

1 Postponing yi)rnviil il- 
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21 

23 


26 

27 

23 
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guardian,... ots 

5 Of a debt ackno\vlrdt;ed on u 

dcath'bcd, 3411 

6 See Sureties, 1, 2. 

J Of an estate assi{;nod in njorts-i^ce 
for the liquidation of a specilic 
debt, .352 

8 See Contracts, 0. 

0 — Lessors, 1. 

10— Evidence, IG, 

DEEDS. 

1 Property purchased by a woman 

with her own money is exclusively 
her own, notwithstanding the insei- 
tion of her husband’s name in the 
title deed, . 

2 Informality in the deed does not 
vitiate a sale, otherwise complete, 173 

3 In a deed of gift of lands, not ne¬ 

cessary to specify their boundaries, 
if well known, . 

4 See Gifts, 31. 

6 — Dower, 14. 

6 In a case of dower deed not neces¬ 
sary,. 

7 Of a deed specifying a certain sum 

as dower and assigning m lieu 
thereof all Uie husband’s property, 
whether in possession or expec¬ 
tancy, ...292 

8 Infoimality in a deed does 3ot viti¬ 
ate a contract founded thereon .. 3SS 

dLjua'ERY. 

' 1 See Gifts, 8 . 


352 


209 


280 


292 


359 


Pages, 

DENIAL. 

1 See Parentage, 4. 

2 Rule in cases of denial, 372 

3 See Claims, 13. 

DESCENDANTS. 

1 See Oirtpring, 4. 

DISTRESS. 

1 Sec Free men, 2 . 

DISTRIBUTION. 

1 See Shares and Inheritance. 

DIVISION. 

I See Seizin, I. 

1 —Dills, 8. 

DIVORCE. 

1 Of separation without divorce, •• 118 

2 Sec I’leiuiings, 2. 

3 Of pel'^(llls incompetent to pro¬ 


nounce divorce, . 272 

4 Ol divorce,.29G 

5 A divorce cannot be referred bark 

to an anter'edent peiioU, .296 

G See I'robation, 2. 

7 Of death-bed divorce, .303 


liONA'ftoN. 

I See Dower 21, and CLlts. 

DONEES. 

1 See Gifts, 12, 18, 21, 25, 31. 

2 Sei/.iij, G. 

3 -- Kebiiquj.shineiit, I. 

DONORS. 

1 See Gifts, G, 9, 11, 14, 17, 18, 31,43. 

2 —Rciiuquishinejit, I. 

DOWER. 

1 Claim of dower precedes inheri¬ 
tance, .... ISl 

2 See Guardians, 4. 

3 Dower Gxed during the minority of 
the husband not recoverable .... 171 

4 A death bed acknowledgment of 


dower will not avail for more than 
the average buiu, .273 

G Where dower hasi bt'cii crprmiytix- 
ed, there is no right to the proper 
dower,.... 273 

6 See Claims, 7, 9. 

7 Dower proveabl.t like other claim*. 7ii 

8 When due.J .^75 


^ Distinction between money and 
other property in cases of dower,.. 27.5 
10 Dower where no sum fixed, ..,, 270 


11 See Seissin, 7. 

11 Of remission of dower, .. 277 

13 Remission of dower does not af¬ 
fect the right of inheritance,,.277 


14 Of a deed of dower not specifying 
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vlietfaftr the payment shall be 
prompt or deferred, .278 

15 Dower not extinguished by mutu¬ 
al testament of husband and wife 
in favour of each other,.279 

10 Of dower, the portion payable 
promptly not being defined, •••••• 280 

17 See Payment, 3. 

18 And dower nevertheless due after 

consummation, .282 

19 See Limitation, 1 . 

20 All dowers claimable on the hus¬ 
band’s death,.284 

21 Dower bow affected by husband's 

donation,.. 284 

22 See Shares, 90. 

23 — Deeds, 6 , 7. 

24 Widow's heirs may claim her dow¬ 
er at any time,. .•••••••.•• .2B7 

25 Wh»*tcver was specified as dower 

is ' Uimable on the death of the 
husband, without reff>‘''nc 6 to the 
age of the wife,.2S7 

2G Stipulat I dower, however exces¬ 
sive, is I v'lrable at law, ..288 

27 See Assignments, 2, 3. 

28 No maximum in dower, •••••••• 291 

20 Landed property may be taken in 

satisfaction of dower, with the im¬ 
plied consent of heirs,.291 

30 Proper dower should be awarded 
where there is no evidence to prove 

the amount,.. 294 

31 See Endowments, 3. 

32 A woman has a lien for her 

dower on her deceased husband's 
estate, ....356 

38 Dower of a deceased woman claim¬ 
able by her grand-children, notwith¬ 
standing any lapse of lime,.365 

34 See luberitance, 11. 

84 — Endowments, 3. 

EMANCIPATION. 

1 Emancipation of a slave by what 
means implied, .311 

^ A master may be punished for maU 
of lus slave, but this is 
^">eot cause for 

... 317 


JiU. 

2 Of an endowment ot 

ed landed property, .. • • • 

9 Of an endowment, the appropriator 
not giving possession to the trustee, 138 

3 Endowed property cannot be inhe¬ 
rited, sold, or assigned in dower, 327 


Page$. 


4 And should be resumed when so 
disposed of, and trustee removed, 327 

5 Sale of endowed lands by a super¬ 
intendent when admissible, •...•• 328 

G Eule where proceeds are misappro* 
priated, . 329 

7 See Superior, 3. 

8 See Superintendent, 4. 

9 The patronage of an endowment in 

whom vested,.. •. • • 337 

10 Exception,.337 

11 Offerings made to a tomb belong¬ 
ing to the deceased's heirs,. 339\ 

12 And in their default to the ser¬ 
vants of the establishment,.339 

13 Rules for apportioning the pro¬ 

ceeds of an endowment among seve- 
veral grantees and their respective 
families,.342 

ENGAGEMENTS. 


1 A written engagement to marry is 
not binding, but any num paid in 
considc^ration is recoverable, •.«« 252 

ESSENTIALS (OF GIFTS). 

1 See Gifts, 8 , 48. 

EVIDENCE. 

1 Of evidence at variance with a 

claim, . 238 

2 Hearsay evidence when admissi¬ 
ble, . 259 

3 See Acknowledgments, 2 . 

4 — Puberty, 1. 

5 —• Claims, 9. 

6 In a dispute relative to the amount 

of dower, the evidence adduced by 
the wife is preferable to that of the 
husband, provided her proper dower 
falls short of the amount claimed, 
but not utbenvise, ..294 

7 See Dower, 30. 

8 — Parentage, 2 . 

0 Authorities for the admissibility of 
hearsay evidence in cases of marri¬ 


age and other instances, .301 

10 Evidence of slaves inadmissible, 380 

11 Favourable testimony by a hus¬ 
band or father inadmissible,.361 

12 Evidence ofa servant inadmissible, 36L 

13 Evidence of one heir in behalf of 

another, . 363 

-love, ..363 

one woman, 363 


debt OB ^ 

17 Private account 
sible evidence,. 
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18 Case of a dispute between the wi- 
dow and the other heirs hs to her 
having Fceeivod property from her 
husbandy •••••• •••• ••••*#***,, 370 

19 And as to the value thereof, .... 370 

20 And as to the terms on which it 

was received, .. 

21 And as lo the right to household 

properly.. 

22 Of conjectural evidence,. 374 

23 What constitutes evidence of mar¬ 
riage .. 

EXCHANGE. 

1 Specification of tho Mibjri;t is requi¬ 
site ill all contracts of exchange,., 177 

2 See Seizin, 7. 

KXCiarSION. 

1 Authority for the sister’s exclusion 90 

2 Of distant kindred with legal shar¬ 
ers or residuaries.. JIO 

3 Sec Inheritance, fi. 

EXPECTANCY. 

1 See Deeds, 7. 

FATUKUS. 

1 See Shares, 42, 4G, 55, 58. 

2 — Sales, 0, 

3 — Gifts, 21 , 31. 

4 Of the father’s power over hia pro- 

Pt'rly.237 

5 See Kvidence, II. 

G — Inheritanee, 10. 

7 — Repudiation, 1 . 

8 — Slaves, II. 

I'OSTIillAGE, 

1 Sop Marriage, 1 ;. 

2 Of fosterage, . 2fi.» 


FREE MEN. 

1 A free man connot legally be hold 

ns a slave, . 3 jg 

2 It is lawful for a free man to sell 

his own liberty in a rase of extreme 
distress,..... 32 O 

3 Sale ur pledge of a free man, .... 325 

4 See Marriage, 35. 

FREE 4VOMRN. 

1 Sec Parentage, 2. 

2 — Marriage, 35. 

GIFTS. 


1 Of a d«3ath-bed gift, . . 104 

2 Difference between the legal provi- 

AioB of Bale and gift,. 1G6 

3 Of gifts made in he^th and in sick- 

neas, ... 197 

4 A verbal gill of land is valid, • • •« 109 
4 Of undefined gifU and sales, ,,,, 199 


G An undivided gift to three persons, 


of which they did not obtain pos- 
Bession during the donor's life-time, 
invalid, .200 

7 A gift of more than the owner's 
right is void, hut a sale is valid to 

the extent of the right, 200 

8 In a gift of partible property to two 
persons, division is essential prior 

to delivery,. 201 

9 Any gift not in donor's possession 
during his life-time, is null and void, 202 

10 Gifts are invalid under what cir¬ 
cumstances,... 209 

11 The gift of trees growing on the 
land of the donor, or of their iinre- 
alizetl produce, is invalid without 

the gift of the land, . 205 

12 Case of gift to a minor donee, tho 
legal guardian being absent,. • • • •. 20G 

13 Supervenient iudetiiiiteness in 

case of gift, .208 

14 Gift of property not in pussusaion 

of the donor when valid, ...208 

15 Of a gift to n slave,.209 

IG See Deed.s, 3. 

17 f'onseiit of Donor’s heirs not requi¬ 
site to a gift, 210 


18 Specilieation not reiprisite whore 
the gift comprises the uholo pro¬ 
perty of llip donors, and is made in 

ia\or of only one donee, .. 210 

19 (fift i.f undclinrd properly (thu' 
diwsibic) tfi tun paupers is valid, 211 

20 Objection of indefinUeness not ap¬ 
plicable to a gift made by a |>enton 


to lii.s sole partner, .... 212 

21 Ofa gift by a father lo his minor 

non, .212 

22 Gift how invalid by reason of in. 

de/initeness, .. 214* 


23 Of a gift with invalid conditions, 216 
21 A gift from a mother cannot he re¬ 
sinned, nor any gift after the death 

of the donee, ... 215 

25 Rut it may revert to lier as heir, 
in default of the dunce's seizin, 21G 
2G See Hitm-bil /irar, I, 

27 — Hifm-ba Shurt-ool /uruz, 1, 2. 


28 Gift is of two kinds, •••••••••• 220 

29 Of unqualified giRs, .220 

.30 Of qualified gilU.220 

31 In case of an invalid gift, if the 

donor attest a deed of sale executed 
by the donee, the sale wilt bold 
good, . 228 

32 Of a giR by u graod-motber to her 

gnuid- 80 D» .. 228 
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Of irrnvocablo gifls.224 

34 Of aKjftmade by a father and un¬ 
cle to an infant,. 225 

S5 And if made in last sickness,,«.• 22C 
sn Jf it exclude other heirs, immoral, 226 
37 But must be nmintained,**.**, •• 226 
Sd Authority fur its validity, ...... 226 

30 And its immorality,.227 

40 Gift to one wife, by a husband, of 

property belonging to another, not 
sutlicieut, tbo’ made by the written 
penuission of the latter, .228 

41 And a fortiori without permission, 229 

42 Gift of joint property,.231 

43 The f;ift of a bouse is null and void 

if the donor subsequently occupy it 
or retain any part of bis property 
therein, .231 

41 Circumstances requisite to com- 

plote a f^ift,.234 

45 Gift of a house by one to two per¬ 
sons, ...235 

4G Authorities lor the essentials of a 
gift,.235 

47 Gift of a house by two persons to 

one,...235 

48 Of mesne profits in case of an in¬ 
valid gift, .239 

49 Gift of land is not perfected by 
assignment of rents, ••••••.•••*• 240 

60 Distinction between gift of pro¬ 
perty and permission to exercise 

proprietary right, .24G 

Cl Wherein consisting,.21G 

52 Any thing given in consideration 
of mariiage must be restored, •••• 251 

53 If grutuitoubly given must be re¬ 
stored if forthcoming,*.251 

64 A gift of all the property to a se¬ 
cond wife is good, though there arc 
children by a former marriage,., • • 25G 
55 See Claims, 12. 

GRAND-MOTIIKRS. 

1 See Gifts, 32. 

GRAND-SONS. 

I Sec Gifts, 33, 

GRANTEES. 

See 5. 

— Endowments, 13. 

3 Male and female grantees share 
alike, .243 

GUARDIANS. 

1 Sec Gifts, 12. 

9 — Seizin, 2. 

3 Of the paternal guardians* power 
over the marriage of an infant,,, •• 263 


1 

2 


Pages. 

4 They should enforce payment of 

dower,.264 

6 See Marriage, 19, 23, 24, 2b to 28. 

6 — Minors, C. 

7 Power of guardians in general, .. 300 

8 The mother of an infant may be ap¬ 
pointed its guardian,.. 308 

9 See Actions, 1. 

10 — Debts, 4. 

11 — Absence, 1. 

GUARDIANSHIP. 

1 Sec Rights, 4. 

2 Mother's guardianship when deter¬ 
minable, . .. 208 

3 Mother's guardianship wbeieiu con¬ 
sisting,. 2ro 

4 Mother's right of guardianship laps- 

es by her second marriage,. 307 

5 Except with a near relation,. 307 

6 Her right over sons when ceases,.. 307 

7 And over daughters, 3V7 

HEALTH. 

1 See Sales, 17. 

2 — Gifts, 3. 

HEARSAY-EVIDENCE. 

1 See Evidence, 2, 9. 

HEIRS. 

1 The property (liowever acquired) of 
a woman devolves on her own heirs, 65 

2 Heirs are answerable for the debts 
of their ancestors, as far as there 

are assets, but no farther,. 68 

'J'he heirs of both liusbund and wife 
will succeed equally to her estate, 
bhc dying childless and before her 

husband, ... 96 

Sco Shares. 

— Sales, 14. 

0 — Gifts, 17, 25, 36. 

7 — Proprietors. 

8 — Bequests, 1. 

9 — Legacies, 1, 

10— Legatees, 1, 2. 

11— • Dower, 24, 29. 

12— Endowments, 11. 

13— Evidence, 13, 

14— Inheritance, 13. 

15— Actions, 3. 

IHBA. 

1 See Gifts. 

HJBA BA SHURT-OOL JWVZ. 

1 Definition of Hiba-ba shurt-ool Iwuz 

or gift on stipulation, .217 

2 Resembles a gift, and eeiain is re¬ 
quisite, . 217 

3 Authority in the case of,.21S 


5 
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4 Ot Ribtt^hH »hurt^Ml Titut^ .220 

HIHA-HiL tWU^, 

1 T>pfinitio]i of Hiba’Ml Iwuz or mu- 

tuit gift,...217 

2 Resembles h sale, aad seizin is not 

requisite, .. 217 

2 Authorities in the case uf.*J17 

4 Of HihiMl Iieuz, .221 

6 Of Hihti-bil Iwaz ; mnacy formiuK 
part of the cunsidcration on both 
sides, ..222 


HIRE. 

1 Infants, 4. 

HOUSE- 

A See Gifts, 43, 45. 

2 — Vledges, 2. 

HUSBANDS. 

1 Sec Shares, 11, 12, 17,22,23,29, 

4t, 63, 54, 68, GO, G7, bO, 81,80, 

91, Oj, 94. 

2 — tweeds, 1, 7. 

8 — Inheritance, 18, 16, 23. 

4 — Gills, 40. 

6 —~ Wives, 4. 

6 — Rights, 3. 

7 —. Acknr ledgments, 2. 

8 — Duwor, 3, 15, 20, 21, 25, 82. 

2 ^ Assi .Lii.nciits, 2, 8. 

I'j— Kvulrtice, 0, 11, 18. 

11— 8ah s, 1. 

HUSBAND AND WIPE. 

1 Husband and wife, interests of, are 
distinct 

ILLEGITIMACY. 

1 See Jiihcrilance, 10. 

2 -— Slaves, 10, 

8 — Paients, 3. 

IMBECILITY. 

1 See Inhibition, I. 

IMMORAL GIFTS. 

1 See Gifts, 30. 

IMPEDIMENTS. 

1 See Succession, 1. 

INDEFINITENESS. 

1 See Gifts, 13, 20, 22. 

INFANTS. 

1 See Seizin, 6. 

2 — Gifts, 34. 

8 ^ Guardians, 8, 8. 

4 An infant being hired as a slave by 

his parents daring his infancy, may 
recover his liberty on attaining the 

age of puberty, ... 821 

INFORMALITY. 

X See Deeds, 2,8* 


Pngrs. 

INHERITANCE. 

1 See Aoeestrel Property, 1, 2. 

2 The children by slave girts inherit 

equally with other children, .... 86 

3 See Apostacy, 1. 

4 — Adoption, I. 

6 Suspicion of murder, not fully pro¬ 
ved, does nut exclude IVom inheri¬ 


tance, . .. 87 

G Claim to inherit through a deceased 
pc'rson not admissible, . . 88 

7 Insanity and blindness do not dis¬ 
qualify from Inheriting,.. 89 

8 See Renunciation, 1. 

9 No limitation to claim of, •••••••. 90 

10 Illegitimate children do not inhe¬ 
rit their father’s property, ••••..•• 91 

It In addition to her prior clitiin of 
dower, the widow takes a legal 
share, . 04 

12 A son's daughter cannot inherit 
with daughters: authorities.. • • • • • 04 


13 7'lie wife’s children will succeed 

to her estate, exclusively, if she 
survive her husband; but if the 
husband survive her, his heirs will 
share in one-fourth, . 06 

14 See Heirs, 3. 

15 Of a w'oman marrying again du¬ 
ring the life of her first husband,., 97 

16 Of the children by such second 


marriage,. 07 

17 Case of a granrhsim of a half-sis- 

ter by the same father only, and a 
widow H half-brother, .. 108 

18 Of the paraphernalia of a decea¬ 
sed woman,. 100 

19 Claims preferable to inheritanco, 128 

20 See Dower, I, 13. 

21 i'ase of a sou’s widow with two 


daughters and the daughter of ano¬ 


ther daughter's son, the proprietor's 
son having died before his deceased 
sifter and her son, .... . fM 

22 And if the son died after his de¬ 
ceased sister and her son,.148 

23 Case of a son, four daughters and 

a husband, the son dying before the 
distribution, . 140 

24 Case of a widow, three sons, tifree 


daughters and the daughter of ano¬ 
ther wife; and the widow,two suns, 
one daughter and the daughter of 
the other wife dying successively, 162 

26 See Slaves. 

20 — Endowments, 8. 

27 — CUiokt, 11 lo IS. 
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INHIBITION. 

1 Of inhibition in casei of imbecility, 218 


2 And in easel of proiligtcj.218 

% And in cases of debt,.218 

INSANITY. 

1 See Inheritance, 7. 

INTEREST. 

1 See husband and wife. 


INVALID ACTS. 

1 See Sales, 18. 

2 — Oifls, 10, II, **2, 28,31,48. 

IRREVOCABLE GIFTS. 

1 See QifU, 83. 

ISSUE. 

1 See Slaves, 11,12. 

ISTEELA. 

I OtltUela, . 826 

JOINT PKOPERTY. 

1 See Gifts, 42. 

JUDGMENT. 

1 See Pre-emption, 1. 

2 Judj^munt whereon founded, .... 368 

KINURKD (orSTANT). 

1 See Exclusion, 2. 

2 Sister's sons are distant kindred,.. 112 

LAND. 

1 See Gifts, 4, 11,40. 

2 — Deeds, 3. 

LANDED PROPERTY. 

1 See Dower, 20, 23. 

3 — Sales, 9, 

3 » Endowments, I. 

LEASES. 

2 The non-specification of a term or 
the death of either of the contract- 
l 0 f? parties is sufScient to set a^tide 


a lease, .308 

9 Though the lessee be a minor the 
lease is good, ..309 

3 Unless it involve some prejudicial 

conditions, .309 

4 See Contracts, 6. 

LEGACIES. 


1 Of a legacy, the testator not being 

in possession thereof at his death, 242 

2 Of legacies, part of which did not 
belong to the testator, and in favour 

of persons some of whom were heirs, 245 
LEGATEES. 

1 A person declared by a proprietor 

to be his sole heir, takes as sole le¬ 
gatee, .348 

2 Of a legatee becoming an heir be¬ 
fore the testatoPs death,.248 


LEGITIMACY. 

1 How presumable, .299 

2 See Slaves, 11. 

LESSEES. 

1 See Leases, 2. 

2 — Contracts, 6. 

LESSORS. 

1 When a lessor dies in debt, his es¬ 
tate must be sold in satisfactiun, . • 337 

2 And a pro^ruta distribution of the 

proceeds made, .337 

3 See Contracts, 6. 

LIBERTY. 

1 See Infants, 4. 

LIMITATION. 

I No limitation of period to bar a 


claim of dow'er, . 283 

2 K\on though immediate payment 

was stipulated, . 283 

3 No limitation of time to bar any 

claim, . 230 


4 Sec Rules, 2. 

LIQUIDATION. 

1 See Debts, 7. 

2 — Mortgages, 3. 

LITIGATION. 

1 See Pre-emption, 4. 

2 — Claims, 4. 

MAINTENANCE. 

1 See Wives, 9. 

MALTREATMENT. 

1 See Emancipation, 2. 

MARRIAGE. 

1 Conditions of a legal marriage, •. 93 

2 See Shares, 81. 

3 — Dower. 

4 — Witnesses, 2. 

5 — Promise, 1. 

6 Marriage how voidable by fosterage, 258 

7 Of marriage with a pregnant woman 

and of cohabitation, ..254 

8 See Wives, 4. 

0 A married woman has unlimited 
power over her own property, .... 255 

10 See Gifts, 54. 

11 Of marriage with an illegal condi¬ 


tion, . ..256 

12 Of marriage with a wife's sister, 

the first wife being alive at the time, 257 

13 Ceremonies requisite to marriage,'268 

14 Of marriage with slaves,.260 

15 Of dower and parentage in an in¬ 
valid marriage, . 260 

16 See Pleadings, 2. 
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Pitgea. ] 

17 Of n second marnago dun 

term of probation, . 

18 See Acknowled>'inent!t, 2, 

10 Of marriaf^e iu the abseoc 

legal i^uardian, . 

20 See Guardian?, 3. 

21 Of the marriat^e of an adii 
roan, if the match he equal, 

22 And if unequal, . 

23 And of a ininur, if guardiai 

sent. 

24 And where there is no guu 

25 See OptU)n, 1. 

26 An adult girl may marry hei 
without consent of guardian 

27 But if inferior, guardians r 

terfece,.. . 

28 The gnard'ans may set a 

minor’s marriage, whether v 
equal, or an inferior,. 

20 An adult woman ni.iy contn 
self in marriage, . 

20 See Parentage, 2. 

31 —• Evidence, 9. 

32 — Minors, 6. 

33 — Guardianship, 1. 

31 —Slaves, 10, 11, 12. 

35 Of the marriage of free 

with slaves,. 

MAST KRS. 

1 See Emancipation, 2. 

2 — Parents, 2. 

1 See Dower, 28. 

MKSNE-PROFIT 

1 See Gifts, 48, 

MINORS. 

1 Sec Sales, C, 8, 23. 

2 — Gifts, 12, 21, 

3 — Seizin, G. 

4 — Marriage, 23. 

5 — Option, 1. 

6 Guardians for the marriage of 


minors,. ^04 

7 And for their property,.304 

8 See Actions, 1. 

MINORITY. 

1 Circumstances under which mino¬ 
rity ceases, .. 2G6 

2 See Dower, 3. 

MISSING PERSONS. 


1 Property of missing persons should 
be kept in abeyance for ninety 
years from the time of their birth, 02 
t They cannot inherit, or be inherited 
of, during tbU interval,. 02 


Puffs. 

MOOrVWVLEE. 

1 See Superintendent, 0. 

2 — Succession, 7. 

MORTGAGEES. 

1 A mortgagee may pay himself nut 
of the mortgage on the death of 

his debtor,...347 

MORTGAGES. 

1 See Mortgagees, 1. 

2 — Debts, 7. 

3 A mortgage cannot be set aside by 
any means, but by a btm(k fide od« 


ju^tinent and liquidation,.. ..354 

4 Authorities cited on the doctrine of 

pawns or mortgages,. 354 

5 Sec Evidence, 10. 

MOSQUE. 

1 Case of a mosque, built without the 

C(fn?cnt (d' the land owner,.335 

2 And t»l the land owner b appropria¬ 
ting his Innd for the purpose, 33G 

3 And of its being erected by others 

tor the land owner’s bnnelit, ..33G 

1 Rule in the lirst case,.33tf 


MOTHERS. 

1 See Shares, 3, 17, 19, 20, 34, 37, 

43, 41, 57 to 50, 01, 65, 88, 01. 

2 — Sales, 8 . 

3 „ 21 . 

4 — Rights, 4. 

.5 — tJuiirdiansliip, 2 to 4. 

0 — (luardians, 8. 

7 — Bastard child, 1, 

NEPHEWS. 

1 See Shares, 60. 

NIECES. 

1 See Shares, 60. 

NULL GIFTS. 

I See Gifts, 9,43. 

OFFERINGS. 

1 See Endowments, tl. 

OFFSPRING. 

1 See Consorts, 2. 

2 — Parents, 2. 

3 — Parentage, 2. 

4 A descendant in the female line is 

not ranked among the furmudau or 
offspring of his ancestor,.332 

6 See Superiors, 4. 

OPTION. 

I Of a woman married whil6 a minor, 263 

PARENTAGE. 

1 Sec Consorts, 2. 

2 The parentage of the offspring of a 
free woman having been acknow- 
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Pagt$. 

ied^ad, xi snfficxeiit evidence of her 
marriege with the acknowledger, 297 
S Parentage of children, under what 
circuinetancef established without 


acknowledgment.300 

4 Denial of parentage when avai¬ 
lable.. 

PARBNT9. 

1 See Acknowledgments, 1. 


2 The master of a married female 
■lave cannot be considered the pa¬ 
rent of her offspring even though be 
claim them,...n71 

2 The parents of an illegitimate child 
have no right to sell it into slavery, 326 

PARTIES. 

1 Sea Leases, 1. 

2 — Actions, 3. 

PARTIBLE-PROPERTY. 

1 See QifU, 8. 

PARTNERS. 

1 See Gifts, 20. 

PAUPERS. 

1 See Gifts, 19. 

PAWNS. 

1 See Mortgages, 4. 

PAYMENT. 

1 See Guardians, 4. 

2 — Dower, 14. 

3 Payment of dower being unjustly 

withheld, the wife owes no allegi¬ 
ance, .261 

4 See Limitation, 2, 

PERMISSION. 

1 See GifU, 40, 41. 

PERSONAL-PROPERTY 

1 See Sales, 24. 

PLEADINGS. 

1 Contradictory pleadings in differ¬ 
ent stages of proceeding are fatal 


to a claim, .237 

2 A claimant pleading that he mar¬ 
ried a woman after her divorce, is 
sufficient proof of former marriage 

as against him, .. 361 

3 Rule in special plea,.372 

4 Example,. 373 

6 Exception In cases of special pleas, 373 
a Example,.373 

PLEDGES. 

1 The law of pledges applies to con¬ 
ditional sales,. 176 

9 Plegde of a house by one to two 

persons; authorities. ..236 

3 See FreeuMn, 3. 


POSSESSION. 

J^eges. 

1 See Endowments, 2. 

2 — Btea Afo/cosa, 1. 

3 Gifts, 6,0, 14. 

4 •— Legacies, ]. 

6 — Asrignments, 3. 

6 — Deeds, 7. 

PRE-EMPTION. 

1 Forms to be observed in claiming 


pre-emption,. 181 

2 The immediate claim, . 163 

3 The affirmation by witness, .•••.• 163 

4 The claim by litigation,.. 184 

6 M'bo may be claimaut,. 164 

6 The right of pre-emption how de¬ 
feated, . 180 


7 Case of a claimant by pre-emption 


who, though aware of the sale, omits 
to come forward, until after formal 
adjudication of the purchaser's right, 187 

8 A Hindu has the right of pre-emp¬ 

tion even against a Moosulmaun 
seller, . 188 

9 Former judgment how rendered un¬ 
available in a claim of pre-emption, 189 

10 Claim of pre-emption against the 

sellei's relative.190 

11 Rules where the claimant by pre¬ 

emption and purchaser differ regard¬ 
ing the price, . 101 

12 Of several claimants to,. 192 

13 See Sales, 20, 


14 Refusal to pay the amount demand¬ 
ed by the seller, previous to the 
sale, does not defeat the right of 

pre-emption, . 196 

PREGNANCY. 

1 See Marriage, 7. 

PRICE. 

1 See Pre-emption, 11. 

PROBATION. 

1 See Marriage, 17. 

2 Term of probation after divorce, •• 298 

3 See Alimony, 1. 

PROCEEDS. 

1 See Endowments, 6, 13. 

PRODUCE. 

1 See Gifts, 11. 

PROFITS. 

1 See Gifts, 48. 

PROFLIGACY. 

1 See Inhibition, 2. 

PROMISE. 

1 Promise of marriage cannot be le- 
gaily enforced, 260 
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PROOF. 

1 Seo Floadiogs, 2. 

PHOPRIKTORS. 

1 See Seizin, 3. 

2 — Slaves, 10, 12. 

PROTECTORS. 

1 See Seizin, 3. 

PROVISIONS. 

1 In favour of purcha-sei's, . 

2 See Wills, 3. 

PUBERTY. 

1 E'iilencft of puberiy,. 207 ^ UiiiUixl thilil, 1. 

2 Asserliuii of piiberly wlieu udiiiissi- 


IKO 


RIGHTS. 

1 Of a brother, aicuuUn;; to tho 

S'uro/iire (loL'lriiie,. 103 

2 Aiitl aceordiii;; (o the SV/iia doc- 

time,. 103 

3 Of a ^irl bellnotlieil, on the dculU 

of hei iiiteiiiled liustciinl. ..257 

t Of a tuoilier's ri^lit oi ^uartLianship, 205 
See Doner, 5, 13. 

- - P.ueal'^, 3. 

7 — Ailuptioii, I. 


RULES. 


ble, .2G7 1 For apportioning llie assets of .an 


3 Earliest of lenuile puberty,. •.. 298 

4 See Infants, 1. 

PURCHASE. 

1 Sec Claims, 11. 

2 — Deeds, t. 


iiiftolvenl estate to sa(isf> the i i.iiins 
ot .‘•everal descriptnnis of eiedilors, «31.i 

2 Of liinitation ai l oiiliii}; to modi'in 
anil less ren i\ecl antlioiilies, .... 30G 

3 h«‘e Detual, 1 . 

4 - Pleadings, 3. 

s \ i.rs. 


PURCHASERS. 

1 Provision in tavou* ol puielia^icrs, 180 j Case of sale by a widow of her 

2 See PrC'Cmption, 7, IJ. inisbaiid's pioperty, to wJtieli then* 

3 — Claims, 11. 

REFUSAL. 


1 See Pre-oinpliou, 11. 

RELATIONS. 

1 See Cuardianship, r». 

2 '— Claims, 13. 

3 — Pre-emption, 10. 

REI.ICION. 

1 Sec Wives, 5. 

R ELlNQUISini ENT. 

1 Authoiilus for the iirte:>siiy ol the 
donor’s . nlire rcliii>}ui^hnient and 
the ilonee’b e\< ln.o\e ptisseh-om,.. 233 

R EMISSION. 

1 See Dower, 12, 13. 

RENT. 

1 Sec Clifts 10. 

RKNt NCI A I'lON. 

1 Renuiieiatioii ot inlieutanee in Iile 
time of aiue3lt>r, null and \ool, . 

RKPl OIATION. 

I Of repudiation l#y a latln.i, . 

RESI UU ARIES. 

1 See ExclusKtu, 2. 

RESUMPTION. 

I See Gifts, 21. 

retractation. 

1 See Sides, U. 

RF.Tt UN. 

I Authorities lor the return,.101 


bl) 

121 


ate otliei Iciral elaiiiiants,. 121 

2 A .sail* ol iindnided j>ropeily i.s 
^ood .i;’aiiist llie ^eiIer, but not a- 
;^.uust a sttMii'^er to the i ontr.'tel, • • 107 

3 See Sei/in, J. 

4 ('it< iiinst.uir es tiiidrr wlneli ii Halo 

is ( oiapiele and bimiiliLC, • • • • t. •. 
Deliiiilioti ol sale,. llPJ 

0 Of sdo hy a father to his inioor 


Mil), 


170 


/ 


7 A h.ih* \N illi eMianeou.s i oiiditious 
IS void : authorities.. 170 

S S.ib by a mother ol liei iiiitMi soii’.s 
propeiiV,. 171 

0 SaliMil an undiMd«‘d sli.ire ot landeil 
propelty, uiili sub.sequeiit retiaeta- 
linii, . 172 

10 Si‘o l)eed«, 2, 

11 — ContraclH, 2. 

12 Ol uii ahsoliite with u eonditionul 

sale,. 170 

13 Sei* I'b'd^os, I. 

I t Of a deHih-lied sale to an heir, .. 177 

15 Rules in eas(‘ ol Hale of properly 
not hcdoie^ifi;' to the \endei',. I7K 

10 Ot sales hy h debtor made irisieh- 
nv'-H,. 170 

17 And in health,.180 

18 Sale by a ion# cu/n/fos person inva¬ 
lid, . 180 

19 See Pre-emplion, 7. 

20 'I he .sale of an Aymah tenure U ad¬ 
missible aecordin{( to the Moohum- 
mudau Law, and the Zemindar with- 
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in whose estate it is situated has 
the riabt to pre-emption, • ..] 

21 See (lifts, 7. 

il'l — llibu-bil /iruz, 2. 

hale of a miooi^s landed property, \ 

24 And of his personal property, • \ 

25 See Free men, I to S. 

2(> — Fareiits, 3. 

27 — See Ejidowmcnts, 35. 

SHIZIN. 

1 Neither immediato seizin nor divi¬ 
sion is essential in sale,. ' 

2 Sei/,in of guardians sufficient iu 

certain cases,. ! 

3 And of protectors,. : 

4 Sec Gifts, 25. 

6 Who can make seizin on behalf of 
an infant,. 

6 Seizin b> a stranger on behalf of a 
minor donee, when sufficient,, . •. • : 

7 Seiziu nut requisite in cases of pro¬ 
perty exchanged for dower,. 

1 See Pre-emption, 8,10, 14. 

SHARES. 

1 Authority fur the share of the widow, 

2 For the males' double share, .... 

A Of a grand-mother with a mother, 

4 Of a brother with a brothers son, 

6 Of a sister with the children of her 

deceased sister,... 

6 Of a daughter with the children of 

a deceased daughter, . 

7 Of half-brothers and half-sisters, 

with sons and daughters of a whole 
brother, . 

8 Ofa son’s son (the son having died 
during the life-time of the father) 
and two daughters of a daughter, 

0 Of a daughter with a half-brother, 

10 Of two sisters with a sou’s daugh¬ 


ter, . no 

11 Of a daughter with a husband and 

a paternal uncle, ..Ill 

12 Of a husband with a mutemul un¬ 
cle, ..Ill 

13 Of a paternal uncle’s sou with 

a widow,. 112 

14 Of a brother witli a sister, •••••• 112 

15 Of a brother with a widow, .... 113 
10 Of a widow with four daughters 

and a brothers son. 123 

17 Of a son with a mother and hus¬ 
band, . .. 114 

18 Of a paternal half-uncle, with a 

maternal uncle,. 115 

10 Of a brother with a mother, 115 


20 Of a mother with a paternal half- 

uncle, . 115 

21 Of a daughter’s son and daughter's 

daughter,... 118 

22 Of a sou with a husband and a 

daughter,. 117 

23 Of a husband with a brother’s sun, 118 

24 Of a son and three daughters, • • HB 


25 Of a daughter with a brother’s son, 110 

26 Of a sistorwith the son ofa pater¬ 
nal uncle.110 

27 Of a sun with a widow and two 

daughters, .- 120 

28 Of two sons with a widow, • • • • 120 

29 Of a daughter with a husband and 

two brothers,. 121 

30 Of a son with a daughter and a 

widow,. 122 

31 Of two sons with a widow and a 

daughter,. 122 

32 Of abruther’s son with two widows, 123 

33 01 two daughters with a son’s SOD 

and a son’s daughter,. 124 

34 Ofa widow with a mother, brother 

and three sisters, . 125 

35 Of four daughters with a brother, 

two sister, and a widow, . 120 

36 Of three sous with two daughteis 

and a widow,. 127 

37 Of two sons with a motlicr and a 

widow,. 127 

38 Of a widow w ith tw'o sons and two 

daughters, . 128 

39 Of a widow with an only daughter 

and two paternal uncles, .129 

40 Of a sister >vith a widow and four 

brother's sons,. 129 

41 Ofa husband with children, ••.. 130 

42 Of a father with a bnither. 130 

43 Of two sons with a mother and 

widow, . 130 

' 44 Of tw'o sons with a mother, .... 131 

45 Of six sons with six daughters and 

three widows, . 131 

46 Of a father with two wddows, five 

sons and two daughtets, .133 

47 Of five sons with six daughters 

and two widows, . 133 

48 (Jf eight sons with six daughters 

and ibur widows, .134 

49 Of a daughter with two widows 
and three brothers and a sister, •. 134 

50 Of two sons with a daughter and 

two widows, . JS5 

61 Ofa son with two daughters,.138 

52 Of two sisters, ..139 

53 Of a husband with two Sons and 
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a sister^ . 139 

54 Of a husband with two sons of a 

■Hter, .. 139 

65 Of a father with a brother,.. 139 

6G Of a son with three widows and 
three daughters,. 139 

67 Of a sister with a mother and a 

widow,. 140 

68 Of a dauj^hter with a mother, a 

father and a husband, . 141 

69 Of two daughters and their mo¬ 
ther, who was the slave of the 
rleceaspi] pniprietor, •«•••••*•••• 142 

GO Of nephews, nieces and cousins 

with a husband and sister, . 142 

61 Of a sinter being the only heir, .. 142 
G2 f >f a half-sister by the same father 

with an uterine sister, ..143 

63 Of a widow with two daughters, 143 
61 t)f a widow with a mother, •••• 144 
63 Of brothers' daughters with a wi¬ 
dow and a mother,. 144 

60 or a widow with a daughter, •• 14i 

67 Of a daughter with a husband, • • 116 

68 Of a daughter, with son niid un¬ 

cle, the sun dying before distribu¬ 
tion, ... 

69 Of a sister with a widow,.119 

70 Of a daughter with a son's wi¬ 
dow, the son dying subsequently to 

his father, . 150 

71 Of a daughter with a son's widow, 
the sun dying subseqiienlly to his 
father, but leaving a daughter who 

is also dead, .. 150 

72 Of three sons with three daugh¬ 
ters and a widow,. 152 

73 Of three sons with two daughters, jrr2 


74 Of two brothers with two sisters, 152 

75 Of a brother with two sisters, .. 1.12 

76 Of a half-brother and half-sisicr, l.i3 

77 Of a brother with a widow anri 

four daughters, the widow dying 
before the distribution,. 15-'i 

78 Of four sons with two daughter'; 

and two widows, . *50 

79 Of a son with step-sons,.156 

80 Of a husband with a brulUcr and 

sisters,... ***^* 

81 Of two wives, a son by the lirst, 
a son and two daughters by tlie 
second and two sons by another 
Inarri^ge; the two wives and one 
of the daughters dying successive¬ 
ly, the latter leaving a husband,.. 157 

82 Of a widow, two daughters and 
a son; one of the daughters, the 
widow, the son (leaving a widow 




and a son), and lastly the grand¬ 
son successively dying,.158 

83 Of a brother and sister with wi¬ 
dow's mother and brother, the wi¬ 
dow having died before the distri¬ 
bution,,..,^. 161 

48 Of a son, four daughters and a 
widow and three sons of another 
son, who died before tlio distribu¬ 
tion,. 1G2 

85 Of two suns, a daughter, and the 
widow of another son wiio died be¬ 
fore the distribution,. 103 


86 Of a husband itnd son, the hus¬ 

band dying befon* the distribution 
and leaving a widow, another son 
and four daui^htrrs, .1C4 

87 Of u widow, three Misters and a 
paternal uncle's son; tw'o of the 
sisters dying prior to the distribu¬ 
tion, each ]ea>ing a daughter,.... ICO 

88 Sh.tre <.f a nmtlicr with a patiTnal 


unclc^s won,. 216 

89 And with a maternHl uncle's sun, 216 
00 Aftersatisfiictionof dow'er the wi¬ 
dow is entitled to her Jeg.'il sh iro 

as oni* of the heirs, . 285 

91 Of a husband with a niotlier and 
brother, . 287 


92 I'licro being no other heirs of a 
deceased woman, her husbund and 
sister share her dow'cr equally, •• 293 

93 See Grantees, 3, 

94 Of a daughter with a husband and 

brother and three sisters, ..304 

SlCKNJiSS. 

1 See Sales, 16. 

2 — Gills, 3, 35. 

SISTFUS. 

1 Sisters inherit with brothers and 

daughters, . 84 

2 See Urothers, 2. 

3 Sisters arc excluded by sons and 

daughters, . 08 

4 See .Shares, 6,10,14,34,35, 40, 49, 

62, 53, .57, 60 to 62, 69, 74, 75, 80, 

83, Hr, 92, 94. 

SISTKIt’s DAUGIITKRS. 

1 See Shares, 87. 

SISTKR’S SONS- 

1 See Shares, .14. 

SLAVERY. 


1 Legal definition of slavery, •••••• 259 

2 Knuineration of the dilTcrent modes 

by which slavery is created,.•.. • - 813 
8 See l^arenls, 3. 
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Pa^en, 

SLAVISH. 

) See Sharon, 59. 

3 — Murriafc(‘« 35. 

4 — I’ariMilH, 2. 

5 — Kmaiicipation 1, 2. 

C Diitica on which slaves may be em¬ 
ployed,.... 31G 

7 See Krco-ineii, 1. 

8 No description of slave can inherit 

property,.320 

9 See Infants, -1. 

10 Children bct^oltpii on the nnmar- 
riod slavo of nm»ther are ino^iti- 
niate and belong; to her proprietor, 322 

11 Itiit br'^otif'ii on the uiiiiiarritMl 
slave of tlie lather are let;iiiinate. 323 

12 The issue of a married mule and 
fiunnle slave beIon};s to the propri¬ 


etor of tlie hitler,. S24 

13 Of the issue of fcruule slaves in 

general, . 321 

14 See l''vidvwo, lo, 14. 

SONS. 

1 Sons inlirrit eqimily,. b3 

2 Hut the father may disinherit any 

one of his sons during his life- 
time,.*. 83 

3 See llrotliers, 2. 

4 — Sisters, 3. 


5 Shares, t7, 22, 27, 2ft, 30,31, 3(i to 
38, 43 to 48, 50, 51, 53, 50, 08, 72, 73 , 
7H, 79 , 81, 82, 84, 85, 80. 

G — Inheritance, 22, 23. 

7 — Gifts, 21. 

8 — (luardiaiisUip, G. 

9 — Sale-*, 0, 9. 

son’s OAUGIITliRS. 

1 See Shares, 33, HI. 

son’s sons. 
l’ Sec Sharps, 33, 81. 

son's winous. 

1 See Shares, 70, 71, 85. 

SPECIFICATION. 

1 See Exchange, 1. 

2 — Leases, 1. 

STEP-SONS. 

1 Sec Shares, 79, 

STRANGERS. 

1 See Sales, 2. 

2 — Seizin, 0. 

SCCCESSION. 

1 Impediments to a \\ lie's succession, 03 

2 Authorily for the widow's succes¬ 
sion,... ICO 


Pa^es, 

3 For the daughter's, .. 100 

4 For the sister's,.. 100 

5 Fur the iimllicr's,,. IGl 

0 Ot bucccbsiun to the uliice ot tS'nj- 

Jm/u iif.v/nTn or supeiior, . 333 

7 Of biiccessjoii to the ultiee of ilioo- 
iuwuUx ur bupcriniendetit, ..•••••• 344 

SUITS. 

I See Action*-, I. 

.Si JJADA MSIILEX, 

1 See Suecesbion, 0. 

2 Oeluiiliou of, see Note, page •••• 311 

SUP FRINTENUKNT. 

1 Deliiiidoii ol, bee Nol(‘, page .»•• SlI 

2 See Fmlowmetjtb, 5. 

3 ■— Sapiiior, 4. 

4 A fi'iiiale is coinpelunt to llie office 

of siipermtemlcnt ol an endowment, 334 

5 Superiulemlent by whom elected, 340 

0 Ot the ollice of MoiitunnUt' or su¬ 
perintendent, *. 310 

7 8eo Siiee4*s*.um, 7. 

StrUHIOli (ill' Ay KNDOW- 
M K N 1'). 

1 Deliaitioii of, see Note page, .... 311 

2 Formal partition nitt annulled by 

the appointment of another supe¬ 
rior. 331 

3 A teniale laniiot be superior of an 

endowment,. 332 

4 'i'hc offices of superintemh*nt and 

superior being eunlined to a maii'.s 
oHVpring (Jurzun<fun ), his daugh¬ 
ter eaniiot succeed, being a female, 
or her son, he not being uf the 
/ar^wfldan, .. 333 

5 S<‘e Sueci'.s.sion, G. 

SI PI;K\ KNIKNT INDFl'IMTE- 

NFSS. 

I See Gifts, 1.1. 

SI UETlIiS. 

1 Case of two joint sureties and one 

of theiii being compelled to pay the 
whole debt,.358 

2 Of one of two sureties having paid 

tlie debt and realized the hull of it 
lium his cu-.surety,. 351 

TKM UK. 

1 See Sales, 20 

IFSTAWENT. 

1 See Dower, 15. 

2 — M ills,. 

TESTATORS. 

1 See Legacies, 1, 2. 

2 — Legatees, 2, 
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PoyM- 

TESTIMONY, 
i See Evidence. 

TRUSTEES. 

I See Endowments, 2, d. 

1 —Superintendents. 

TUAiXEEK. 

1 Tamleek, .249 

VALID ACTS. 

1 See Gifts, 4, 7, 14, lU. 

9 — Bequests, 1. 

VENDERS. 

1 Sec Sales, 13. 

VKRBAli GIFTS. 

1 See GiRs, 4. 

VOID GIFTS. 

1 See Gifts, 9, 43. 

UNCERTAINTY. 

1 See Contracts, 2. 

UNCLES. 

1 See Paternal Unrlea. 

2 — Maternal Uncles. 

3 Gifts, 84. 

WIDOWS. 

1 Widows share equally,... • • • 93 

a See Inheritance, 11,24. 

3 — Shares, 1, 15, 16, 27, 28, SO to 32, 
34 to 40, 45 to 60, 56, 67, 03 to 60, 69, 
72, 77, 78, 82 to 84, 86, 87,90, 

4 — Dower, 24, 

5 « Evidence, 18. 

WIVES. 

1 See Succession, 1. 

2 — Inheritance, 24. 

3 — Shares, 81. 

4 Wife's property does not vest in the 

husband by marriage, 254 


Afri» 

6 Of the religion and number of 
wives,.2IS 

6 See Gifts, 64. 

7 — Dower, 16. 

8 — Payment, 3. 

9 A wife is entitled to maintenance, 982 

10 See Evidence, 6. 

WILLS. 

1 A document executed hy a proprie¬ 

tor, declaring another entitled to hi8 
property after his death, is null and 
void, .... 126 

2 Definition of n will, .. 241 

3 Of a will containing an illegal pro¬ 
vision, .244 

4 Aulhoritjes regarding tho doctrine 

of wills and legacies,.146 

5 Authorities for the above distiiirlion, 246 

6 Of a will containing words of gene¬ 
ral import, .. 248 

7 Authority, . 249 

WITNESSES. 

1 See Pre-emption, 3. 

2 Witnesses indispensable to no con¬ 
tract but marriage, .198 

3 To prove thn identity of a concealed 

woman it is requisite that ono of tho 
witnesses to her signature should 
have seen her person, . 878 

4 And that that witness be a male,.. 870 

WUQl\ 

1 of U u/y/,.829 

2 ir uqf property not partible, •..••• 829 

3 But proceeds partible, ..899 

4 By order of any ruling authority,* • 380 

5 Hut gift of proceeds by grantee in¬ 
valid, .130 

6 See Cemeteries, 1. 


i /A'/A. 
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ERRATA. 

Paj;c n. In the note for “lesser'' read ** loris." 

Page 2:J. For“ four” read “ flve’' in the 13lh line. 

Page 24. For “six'* read “five’* in the 3rd, and for^^lwo" read “ ono'* in Iho 
fourth line, and after the word six'* in the 17tli line, read without 
a fraction'* 

Page 33. For Section XII.” read ^‘Section XIII." 

Page 52. For "sale” in the 7th line rend " gift” 

Page 64. For" Eevery” in the 2lBt line read " Every” 

Page 256. In the note for " lieu” read " lien” 

Page 270. For" of” read " of” in the 2iul line. 

Page 288. In the note for “ wheter*' road " w hcllier.’* 









